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1. WELCOME 

2. APOLOGIES     

3. CONFIRMATION OF MINUTES  

The minutes of the Urban Planning Committee Meeting held on 19 October 2016 
be confirmed. 

4. DECLARATION OF INTERESTS AND/OR CONFLICT OF INTERESTS   

5. COMMITTEE REPORTS 

PLANNING AND ECONOMIC DEVELOPMENT 

DED85/16 THE GROVE (BETWEEN SYDNEY ROAD AND 
BARROW STREET), COBURG - PLANNING 
APPLICATION MPS/2016/503 (D16/368239) 3 

DED86/16 251 SYDNEY ROAD, COBURG - PLANNING PERMIT 
APPLICATION MPS/2015/130 (D16/373202) 23 

DED87/16 94-98 NICHOLSON STREET, BRUNSWICK EAST - 
REQUEST TO EXTEND PLANNING PERMIT 
MPS/2013/508 (D16/376762) 60   

6. URGENT BUSINESS REPORTS   
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Planni ng and Economic D evel opment 
DED85/16 - The Grove (between Sydney R oad and Barrow Str eet), C oburg - Pl anni ng Applicati on MPS/2016/503 

DED85/16 THE GROVE (BETWEEN SYDNEY ROAD AND BARROW 
STREET), COBURG - PLANNING APPLICATION 
MPS/2016/503 (D16/368239) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the demolition of the existing road and to carry out 
roadworks in a Heritage Overlay. The application was advertised and 53 objections were 
received, including 2 proforma objections. There were also 2 supporters. The main issues 
raised in objections related to traffic, parking and street drainage impacts as well as the 
impact the roadworks would have to the heritage character of The Grove.   

A Planning Information and Discussion meeting was held on 11 October 2016.  

The report details the assessment of the application against the relevant policies and 
provisions of the Moreland Planning Scheme. The key planning considerations are: 

 Whether the demolition of the road is appropriate; and 

 Whether the proposed roadworks will affect the heritage significance of The Grove.   

At the June 2016 Council meeting, Council resolved to adopt the Budget 2016-2017 
(DCS35/16) which allocated funding for roadworks in The Grove subject to receiving 
planning approval.  

The proposal achieves the objectives of Clause 22.06 (Heritage) of the Moreland Planning 
Scheme. In particular it is noted that the roadworks will result in the renewal of The Grove by 
providing a continuous bluestone kerb and channel on both sides of the road, replacing 
vehicle crossings and replacing footpaths where they are in poor condition. The roadworks 
also seek to safeguard the longevity of the street trees.  

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the 
proposal. 

Recommendati on 

 

Recommendation 

The Urban Planning Committee resolve that a Notice of Decision to Grant a Planning Permit 
No. MPS/2016/503 be issued for the ‘demolition of the existing road and carry out roadworks 
in a Heritage Overlay’ at The Grove, Coburg (between Sydney Road and Barrow Street), 
subject to the following conditions: 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and three copies must be 
provided. The plans must be generally in accordance with the plans advertised 
1 August 2016 but modified to show: 

a) A demolition plan indicating the parts of the road to be removed.  

b) The deletion of the raingardens to the front of 35 and 38 The Grove.  

c) The inclusion of the raingardens in the legend.  

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. 

3. The roadworks must be undertaken in accordance with the recommendations of the 
‘Enspec – Environment and Risk Report’ with respect to tree protection management.  

4. All planting in rain gardens are to be low-level.  
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5. All vehicle crossings must be constructed in every location shown on the endorsed 
plans to a standard satisfactory to the Responsible Authority (Moreland City Council, 
City Infrastructure Department). 

6. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within two (2) years from the date of issue 
of this permit. 

b) The development is not completed within four (4) years from the date of issue of 
this permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within six months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 
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REPORT 

1. Background 

Subject site  

The subject site is located at The Grove, Coburg, between Sydney Road and Barrow 
Street. This section of The Grove spans a total length of 540 metres running east-
west and has a width of 12.2 metres. The roads kerb and channel is mostly 
constructed of 3 pitcher bluestones with some sections constructed of concrete. 
There is a nature strip on both sides of the road which has a width of approximately 
2.3 metres and accommodates 73 street trees.  

The Grove is a principle street within The Grove/Sydney Road heritage precinct, 
characterised by its architectural examples of buildings constructed as part of a 
notable 1880’s land boom subdivision. The Grove is distinguished by its canopy of 
mature Elm street trees.  

Properties fronting The Grove generally have wide frontages with generous street 
setbacks allowing for front garden areas which are generally well landscaped and 
vegetated which contributes to the character of the heritage precinct.  

The street comprises a mix of 19th Century Edwardian, Interwar and Post-war style 
houses. There are also some non-residential buildings in this part of The Grove 
including the former Moreland High School more recently the Kangan-Batman 
College of TAFE at 31 The Grove and a Child Care Centre at 40 The Grove.  

The statement of significance for the site is as follows: 

What is significant? 

The Grove/Sydney Road Precinct, comprising houses at 105-165 and 84-164 
Sydney Road, 1-83 and 14-88 The Grove and 67 Nicholson Street, Coburg. 

How is it significant? 

The Grove/Sydney Road Precinct is of local historical and architectural significance 
to the City of Moreland. 

Why is it significant? 

The Grove/Sydney Road Precinct is of local historical significance for its association 
with the speculator Montague Dare and the prolific 19th century architect T. J. 
Crouch. 

The Grove/Sydney Road Precinct is of local architectural significance as a notable 
1880s land boom residential subdivision that contains many individually significant 
buildings. Notable buildings include the two pairs of two-storey Italianate 
mansionettes designed by T. J. Crouch at 23-25 and 45-47 The Grove which are 
typologically rare and excellent examples of the use of polychrome brickwork. 
Examples of Crouch's standard Italianate villa house designs can be seen at 3, 11, 
14, 18, 22 and 24 The Grove. The precinct also includes many good examples of 
Edwardian houses, including 66, 65, 73 and 86 The Grove.  

There are also several bungalows, including exemplars at 71 and 75 The Grove. 
Post-War buildings include the triple fronted bi-chrome brick house at 41 The Grove 
and the chapel at No.43. The canopy of mature street trees and well maintained 
private gardens contribute greatly to the character of the precinct. 
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Surrounds 

The surrounding area is characterised by predominantly residential development. 
Development in the area appears to be generally of single storey or double storey 
construction.  

Surrounding streets include The Avenue (south) and Rennie Street (north) which run 
parallel to The Grove. Intersecting streets include Nicholson Street (east), Barrow 
Street (centrally) and De Carle Street and Sydney Road (west).  

It is noted that the part of Sydney Road which intersects with The Grove forms part of 
‘The Grove/Sydney Road’ heritage precinct. The other immediately surrounding 
streets are not within a Heritage Overlay, besides those parts of the intersecting 
streets which intersect with The Grove inclusive of Barrow Street, Decarle Street and 
Nicholson Street intersections.  

A location plan forms Attachment 1. 

The proposal 

The proposal is summarised as follows: 

 Reconstruction of the existing road at a width of 9.8 metres (a reduction of 
1.2 metres on either side of the road). 

 Increase in the width of the nature strip from 2.5 metres to 3.5 metres.  

 Reconstruction of the vehicle crossovers to Council standards.  

 Reconstruction of the kerb and channel to 2-pitcher bluestone on both sides of 
the road.  

 Reconstruction of footpaths where they are in poor condition.  

 Removal of the splitter traffic island at The Grove and DeCarle Street roundabout 
(no planning permit required). 

 Upgrades to the underground drainage (no planning permit required). 

 Installation of 4 Water Sensitive Urban Design (WSUD) raingardens.  

It is noted that no works are proposed to the Barrow Street roundabout.  

The development plans form Attachment 2. 

History  

Council resolved to fund the roadworks subject to receiving planning approval at the 
June 2016 Council meeting (DCS35/16).  

At the September 2013 meeting (DC150/13) Council resolved to develop a policy 
entitled ‘Moreland: a Bluestone City’. This policy has not yet been finalised.  

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Heritage Overlay 
(HO172) 

Clause 43-01-1 (Heritage) - A planning permit is required to 
demolish or remove a building, construct a building or 
construct or carry out works including roadworks where the 
existing footpaths or kerb and channel are altered. 

It is noted that the land zoning Neighbourhood Residential Zone 1 (NRZ1) does not 
require a planning permit for roadworks. Further, the Heritage Overlay (HO172) does 
not trigger a planning permit for tree removal.  
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2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices to the owners and occupiers of adjoining and nearby land.  

 Placing signs on the intersection of The Grove and Sydney Road and on the 
intersection of The Grove and Barrow Street.  

Council has received 53 objections including 2 proforma objections to date. A map 
identifying the location of objectors forms Attachment 1.  

The key issues raised in objections are: 

 Traffic Congestion and Road Safety  

 Drainage impacts 

 Excavation close to existing street trees 

 The reduction of the road width impacting the heritage character of the street 

 The location of the storm water pit in front of number 20 The Grove 

 Property values 

A Planning Information and Discussion meeting was held on 11 October 2016 and 
attended by a Council Planning Officer, Council Senior Traffic Engineer, Council 
Coordinator Open Space, the applicant (Council’s City Infrastructure Department) 
and approximately 16 objectors. The meeting provided an opportunity to explain the 
application, for the objectors to elaborate on their concerns, and for the applicant to 
respond. 

The objectors enquired whether there was the possibility of increasing the proposed 
width of the road to 10.7 metres in lieu of the 9.8 metres. The applicant considered 
this suggestion following the meeting, and advised they do not wish to amend the 
proposal.  

Prior to the lodgement of the application, Council’s City Infrastructure Department 
carried out a community survey in April 2016 to ascertain the community’s preference 
with respect to the narrowing of the road. Results from this survey indicated that 
22% of the total number of properties surveyed responded with a preference for the 
current road width to be maintained.  

Internal/external referrals 

The proposal was referred to Council’s Heritage Adviser who is supportive of the 
application, subject to the removal of raingardens to the front of 35 and 38 The 
Grove. This has been included as a condition in the recommendation.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.04 Metropolitan Melbourne 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 15.03 Heritage 
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Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.06 Heritage 

The MSS seeks to ensure development responds to the heritage significance of its 
context and conserves existing vegetation particularly large trees. It is also Council’s 
strategic direction to ensure that development contributes to environmental 
sustainability. The proposal to reconstruct The Grove between Sydney Road and 
Barrow Street achieves these policy objectives, as detailed in Section 4 of this report.  

The proposal is also in line with Councils strategic direction for vehicle access.  

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application. It is noted that assessment of 
the application is limited to the decision guidelines of Clause 43.01 (Heritage 
Overlay) of the Moreland Planning Scheme.  

Is demolition of the existing road appropriate? 

It is policy (as relevant) at Clause 22.06-3.2 (Demolition) to: 

 Encourage retention of contributory or significant heritage fabric required to 
maintain the original streetscape appearance.  

 The fabric proposed to be removed does not contribute to the heritage 
significance of the place; and/or 

 The removal will enhance the significance of the place or facilitate conservation 
outcomes in accordance with the provisions of this policy.  

In addition to the relevant Statement of Significance, Council’s heritage advisor notes 
that the trees which line The Grove are a prevailing characteristic of the street as well 
as the blue stone kerb and channelling. Whereas the asphalt surface and vehicle 
crossings are not original elements to The Grove. It is apparent that the road has 
changed quite significantly since its original construction, including extending the 
kerb and channelling to 3 pitcher in some parts of The Grove.  
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Demolition of the Kerb and Channel  

Whilst the proposal seeks to dismantle the contributory bluestone kerb and channel, 
the outcome of the roadworks will allow for wider nature strips and increased growing 
space for the root systems of the contributory street trees.  

The proposal seeks to replace existing sections of concrete kerb and channel with 
bluestone and facilitate the conservation and enhancement of the blue stone kerb 
and channel (further discussed later in this report).  

On the basis of the above the extent of demolition is considered reasonable and 
appropriate. A condition will be required on any planning permit issued for a 
demolition plan to be submitted indicating the parts of the road to be removed.  

Will the proposed roadworks affect the heritage significance of the street? 

Clause 22.06-3.10 of the Heritage Policy which relates to streetscapes, landscapes 
and trees, states that it is policy to: 

 Ensure that new buildings and works do not adversely affect views and vistas 
toward, from and within heritage streetscapes 

 Ensure that new buildings or works do not present a physical threat to any tree 
with identified heritage value.  

 Ensure that new buildings or works are subservient to, and maintain the 
prominence of the significant elements of the heritage landscape.  

 Retain significant elements of the heritage landscape.  

 Encourage the retention and conservation of heritage elements within 
streetscapes (including street trees, kerb and channel, laneways, etc.). New 
elements should be consistent with the historic character of the place.  

Structural elements of The Grove 

The roadworks seek to narrow the road by 1.2 metres on either side of the road as 
part of municipal improvement roadworks, and will largely repair and rectify various 
components of the road including broken footpaths and drainage issues. Such 
repairs and improvements will have a negligible impact on the overall heritage 
character of the street and those features which make it significant.  

In relation to the narrowing of the road, it is understood that a reduction of 1.2 metres 
is required in order to maintain an appropriate width for traffic and parking without 
severely limiting or reducing what the road currently accommodates. Reconstruction 
of the kerb and channel must therefore be similarly reduced so as to not impede on 
this functionality. Ultimately, the proposed reduction will provide a width of nature 
strip which is practical for the ongoing survival of the street trees whilst ensuring the 
following can still be accommodated: 

 The flow of two vehicles to pass at the suitable speed of 50km/hr 

 Emergency services and; 

 Waste collection services.  

Whilst the bluestone will be reconstructed at a 2 pitcher width, it will be constructed 
on both sides of the road so that it is continuous. This will improve the current 
inconsistency in the road through the removal of non-original concrete kerbs and 
channels. The heritage advice received notes that there is traditionally no standard 
width of bluestone channelling based on varied examples in Melbourne. It is 
understood that The Grove was originally constructed with 2 pitcher kerb and 
channel. The proposal to maintain a width of 2 pitchers of blue stone for the entire 
length of the kerb and channel (on both sides) in The Grove is therefore considered 
appropriate and acceptable.  
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Landscape elements of The Grove  

The Grove is characterised as a grand boulevard which is attributed to a number of 
significant features including generous street setbacks of the dwellings fronting the 
street and their well-maintained private gardens, in addition to the tree canopy of the 
Elms.  

Primary elements which contribute to the boulevard character of the street is 
therefore credited mainly to the landscaped components of the street, and the overall 
width of the public realm which accommodates it. The roadworks will largely enhance 
these features particularly given that the width of the public realm as a whole remains 
the same, albeit with less asphalt. The initiative to widen the nature strip specifically 
will secure this defining characteristic into the future.  

Site photographs provided by the applicant demonstrate that the street trees 
currently border the existing kerb and tree roots are dislodging the kerb and some 
sections of the road. In this regard, whilst increasing the nature strip will allow the 
longevity of the trees, major excavation works near the roots could severely impact 
their health and stability.  

A report prepared by ‘Enspec – Environment and Risk’ submitted by the applicant 
provides advice on the impact of the works, tree protection and eco system benefits 
of the street trees in The Grove. The report provides recommendations on 
development if it is to occur in their close proximity. This includes: 

 Only remove the existing infrastructure that is within the Structural Root Zone 
(SRZ) without any additional excavation. 

 Excavation within SRZ’s to occur using unpowered hand tools. 

 No ‘woody roots’ to be cut or damaged. 

 No additional pruning or damage to overhanging branches to allow works to 
occur.  

 Reducing (narrowing) the road pavement to 9.8 metres to reduce excavation 
occurring close to/within the SRZ’s.  

The application included a Tree Protection Management Plan which accords with 
Council’s ‘Tree Protection Guidelines for Road Reconstruction’ for Tree Protection 
Zones. A condition is included in the recommendation to formalise the Tree 
Protection Plan.  

It is accepted that there has been assessment and plans devised to ensure that the 
street trees are not threatened during the construction process. It is also accepted 
that the width of the nature strip is appropriate in balance of the following: 

 The functionality and accommodation requirements of the road and; 

 The space required for the on-going health of the street trees.  

On the basis of the above assessment, it is not considered the proposed works will 
detrimentally affect the significant elements of the heritage place and they are 
therefore supported.  

Rain water gardens  

One of the primary objectives of the proposal is to reconfigure and improve the roads 
underground drainage network.  

It is apparent that the current design of the road does not adequately accommodate 
storm water runoff, resulting in the pooling of rainwater in sections of the kerb and 
channel and water wastage. As part of the drainage upgrades to the road, the 
proposal incorporates Water Sensitive Urban Design (WSUD) through the inclusion 
of four rain gardens.  
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Clause 22.06-3.8 outlines policy for ancillary services in heritage areas. It states that 
it is policy for ancillary services: 

 to be sensitively integrated into the design of the heritage place. These services 
may be visible, if there is no reasonable alternative location. 

There are four raingardens proposed in total. Two raingardens are proposed on the 
eastern side of the DeCarle Street roundabout (one on each side of the road), one in 
the nature strip to the front of 35 The Grove, and one in the nature strip to the front of 
38 The Grove. Section details of these rain gardens form Attachment 3.  

It is acknowledged that the roundabouts in The Grove are atypical to the heritage 
precinct being newer additions to the road. In this regard, there is no concern with the 
raingardens proposed at the DeCarle Street roundabout on the basis that they will 
form part of a non-original section of the road and in this way will not detract from 
significant elements of The Grove. Advice received from Council’s Heritage Advisor 
however suggested that planting in the raingarden should be low-level to ensure the 
raingardens do not become a prominent feature. This is included as a condition in the 
recommendation section of this report.  

The raingardens proposed further east of The Grove to the front of 35 and 38 The 
Grove will however result in an aesthetic discontinuation of the nature strip, kerb and 
channel. This is particularly in relation to a difference in landscaping and the small 
breaks in the kerb and channel required to accommodate a rainwater inlet. Their 
location directly to the front of residential properties will further be unusual and 
visually detract from the significance of the contributory dwellings at 35 The Grove 
and neighbouring properties. It cannot be concluded that the raingardens would be 
sensitively integrated due to the visual discontinuation they will cause and 
subsequently their visual prominence.  

A condition is included in the recommendation section of this report which requires 
amended plans to show the deletion of the raingardens to the front of 35 and 38 The 
Grove.  

It is noted that the raingardens are not referenced in the legend on the plans. A 
condition is also recommended for their inclusion on the legend.  

Does the proposal accord with Clause 22.03 (car and bike parking and vehicle 
access) of the Moreland Planning Scheme? 

This policy applies for the construction of vehicle crossings in Moreland. It is policy 
pursuant to Clause 22.03-3 (as relevant) to: 

 Limit the number of vehicle crossings to one per site frontage, other than on 
corner lots. 

 Ensure vehicle crossing provision limits the removal of on street public parking 
spaces, removal of street trees, and encroachment into landscaped front 
setbacks, and maximises pedestrian safety and sight lines. 

 Ensure redundant vehicle crossings are removed and replaced with reinstated 
kerb and channel, footpath, nature strip and street trees as appropriate. 

The proposal seeks to reconstruct all existing vehicle crossings to Council standards, 
except two redundant crossings consisting of one double width crossing and one 
single width crossing. These crossings are to be removed and replaced with 
reinstated bluestone kerb and channel, footpath and nature strip in accordance with 
Clause 22.06, which will further enhance the streetscape.  
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5. Response to Objector Concerns 

The following issues raised by objectors are addressed in Section 4 of this report: 

 The impact of the reduced road width to the heritage character of the street.  

 Excavation close to existing street trees.  

 Drainage impacts.  

Other issues raised by objectors are addressed below. 

Traffic congestion and Road Safety 

Whilst traffic impacts and road safety are not relevant considerations under the 
Heritage Overlay, Council’s City Infrastructure Department have advised that the 
constraints created by the narrowing of the road are not outside what is generally 
considered acceptable. It is noted that the proposed road width is wider than many 
which already exist in Moreland, and that there should always be a level of caution 
when manoeuvring a vehicle out of car parking spaces and driveways and when 
exiting vehicles in order to do so safely.  

As previously noted in Section 4 of this report the proposed width will still adequately 
accommodate the flow of two vehicles at a speed of 50km/h, waste collection 
services and emergency services. Further, the proposed works seek to improve 
vehicle access from private property through the reconstruction of crossovers to 
Council standards.  

Property values 

The Victorian Civil and Administrative Tribunal and its predecessors have generally 
found claims that a proposal will reduce property values are difficult, if not impossible, 
to gauge and of no assistance to the determination of a planning permit application. It 
is considered the impacts of a proposal are best assessed through an assessment of 
the heritage implications rather than any impact upon property values. This report 
provides a detailed assessment of the heritage impacts of this proposal. 

The proposed stormwater pit to the front of number 20 The Grove will affect an 
existing stormwater pump for this property.  

Advice has been received from the applicant (Council’s City Infrastructure 
Department) regarding the location and impact of the proposed stormwater pit to the 
front of this property. The proposed pit is to be located at a low point in the street and 
will not interrupt or restrict access to the existing pump. The stormwater pit proposed 
has been strategically placed in the street so that stormwater is drained directly into 
the main drain underground. There will be no impact on the drainage system or the 
existing pump at number 20 The Grove.  

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 

There are bi financial or resource implications. 

8. Conclusion 

It is considered that the proposed demolition and roadworks are an appropriate 
heritage response.  

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Notice of Decision to Grant a Planning 
Permit No MPS/2016/503 should be issued for The Grove, Coburg (between Sydney 
Road and Barrow Street) subject to the conditions included in the recommendation of 
this report. 
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Attachment/s 

1⇩   Location and Objector Map - The Grove D16/396477  
2⇩   Advertised Plans - The Grove D16/396478  
3⇩   Raingarden Details - The Grove D16/396479  
  
 



Location and Objector Map - The Grove Attachment 1 
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Locati on and Obj ector Map - The Grove 

 



Advertised Plans - The Grove Attachment 2 
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Advertised Pl ans - The Gr ove 

 



Advertised Plans - The Grove Attachment 2 
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Advertised Plans - The Grove Attachment 2 
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Raingarden Details - The Grove Attachment 3 
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Raingar den D etails - The Gr ove 

 



Raingarden Details - The Grove Attachment 3 
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DED86/16 - 251 Sydney R oad, Coburg - Pl anning Per mit  Applicati on MPS/2015/130 

DED86/16 251 SYDNEY ROAD, COBURG - PLANNING PERMIT 
APPLICATION MPS/2015/130 (D16/373202) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the construction of a five storey building containing 
25 dwellings, 1 restaurant, 1 shop, a reduction of the car parking requirement and a waiver 
of the loading bay requirement.  

The application was advertised and 25 objections were received. The main issues raised in 
objections are: 

 inadequate car parking;  

 traffic issues; 

 the number of dwellings; 

 the aesthetics; 

 building height; 

 overshadowing; and  

 overlooking.  

In response to the issues raised by objectors and Council officers the plans were formally 
amended and readvertised. A Planning Information and Discussion (PID) meeting was held 
on 19 September 2016 to explain the amended plans, listen to concerns and provide the 
applicant an opportunity to respond. The PID meeting was attended by the applicant and the 
four objectors from 3 properties. Following this meeting further shadow diagrams were 
provided.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations are: 

 Is the built form appropriate? 

 Is the interface with the General Residential Zone appropriate?  

 Does the proposal comply with the Moreland Apartment Design Code? 

 Have car parking and traffic issues been adequately resolved?  

 Will the proposal impact upon the neighbouring recording studio?  

The proposal offers an appropriate level of internal amenity with minimal off site amenity 
impacts. The presentation of the building to Sydney Road provides for an active street 
frontage in terms of built form and land use whilst the residential street (Sargood Street) 
provides the residential entries and vehicle access. The proposal is generally consistent with 
the building height and setbacks sought within the Activity Centre Zone and generally 
complies (subject to conditions) with the requirements of Moreland Apartment Design Code. 
The proposal makes an acceptable contribution to the public realm.  

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the 
proposal. 

Recommendati on 
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Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2015/130 be issued for the 
construction of a five storey building containing 24 dwellings, 1 restaurant, 1 shop, a 
reduction of the car parking requirement and a waiver of the loading bay requirement at 
251 Sydney Road, Coburg, subject to the following conditions: 

1. Before the use and development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and three copies must be 
provided. The plans must be generally in accordance with the plans received 5 July 
2016 but modified to show: 

a) The balconies of dwellings 8, 10 and 17 increased in floor area to a minimum of 
10m2. The balcony to dwelling 25 also increased in floor area to a minimum of 
8m2. This may be achieved through reducing the size of the living rooms for 
these four dwellings.  

b) The light-well to dwellings 2, 3 and 11 increased to a minimum area of 9m2 with 
dimensions of 3m by 3m.  

c) The deletion of the 1.82m2 balcony and door to bedroom 2 of dwelling 15 and 
inclusion of a full length window.  

d) Reorientation of the balconies to dwellings 5, 13 and 19 with their greatest width 
to the Sargood Street frontage and any subsequent internal rearrangements.  

e) Amalgamate dwelling 9 with dwelling 16 to create one three bedroom dwelling 
with a balcony area of 12m2 and delete the balcony projecting over the bedroom 
1 window of dwelling 8.  

f) Provision of an internal window between the bedroom and living spaces of 
dwellings 4, 6, 12 and 14 to provide for a secondary light source to the 
bedrooms. The internal windows should be a minimum size of 25% of the area of 
the bedrooms.  

g) At least one car parking space allocated to each commercial tenancy.  

h) All car parking spaces marked with an allocated dwelling number.  

i) Private storage areas at a rate of 4m3 for each one bedroom dwellings and 6m3 
for each two bedroom dwellings. 

j) The location of any substation required by the power company for this 
development. Any substation must be incorporated within the building (i.e. not 
free standing or pole mounted in the street) to ensure minimal impact on the 
visual amenity of the public realm. 

k) The verandas must not project beyond the street alignment unless they are 
setback not less than 750mm from the kerb and at a height less than 3m above 
the level of the footpath in accordance with Clause 507 of the Building 
Regulations 2006 to the satisfaction of the Responsible Authority. 

l) A roof plan amended to show:  

i. No more than 50% of the roof occupied by plant and equipment.  

ii. Any plant or equipment provided including the lift overrun must not exceed 
3.6 metres in height above 17 metres measured from the middle of the 
Sydney Road frontage.  

iii. Equipment, screening, balustrades and any features for the roof deck 
integrated into the overall design of the building. 

iv. No architectural features, shade sails, screens, artwork or other structures.  
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m) A screen diagram drawn at a scale of 1:50 which details the screen associated 
with the western elevation. This diagram must include: 

i. All dimensions, including the width of slats and the gap between slats. 

ii. All side screens 

iii. How compliance is achieved with the standard of Clause 22.07-3.7 
(overlooking) of the Moreland Planning Scheme. 

n) Any practical changes to the plans required by condition 5 of this permit 
(Sustainability Management Plan) including:  

i. Openable windows. 

ii. Shading on the north, east and west elevations.  

o) Any practical changes to the plans required by condition 7 of this permit Water 
Sensitive Urban Design Initiative). 

p) Any practical changes to the plans required by condition 12 of this permit 
(Access Report). 

q) Any practical changes to the plans required by condition 14 of this permit 
(Acoustic Report). 

r) Any practical changes to the plans required by condition 15 of this permit (Public 
Works Plan). 

Secondary Consent 

2. The use and development as shown on the endorsed plans must not be altered or 
modified unless with the further written approval of the Responsible Authority. 

Development Contribution 

3. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan. The Development Infrastructure Levy amount for the development 
is $814.10 per 100 m2 of leasable floor space and the Development and Community 
Infrastructure Levy amount for the development is $470.90 per dwelling. In accordance 
with the approved Development Contributions Plan, these amounts will be indexed 
annually on 1 July. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

a) For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or 

b) Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

Environmental Assessment and Auditing Requirements 

4. Prior to the commencement of construction or carrying out works pursuant to this 
permit either:  

c) A Certificate of Environmental Audit for the land must be issued in accordance 
with Section 53Y of the Environment Protection Act 1970 and provided to the 
Responsible Authority; or 
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d) An Environmental Auditor appointed under Section 53S of the Environment 
Protection Act 1970 must make a Statement in accordance with Section 53Z of 
that Act that the environmental conditions of the land are suitable for the use and 
development that are the subject of this permit and that statement must be 
provided to the Responsible Authority. 

Where a Statement of Environmental Audit is issued for the land, the buildings and 
works and the use(s) of the land that are the subject of this permit must comply with all 
directions and conditions contained within the Statement. 

Where a Statement of Environmental Audit is issued for the land, prior to the 
commencement of the use, and prior to the issue of a Statement of Compliance under 
the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the 
Building Act 1993, a letter prepared by an Environmental Auditor appointed under 
Section 53S of the Environment Protection Act 1970 must be submitted to the 
Responsible Authority to verify that the directions and conditions contained within the 
Statement have been satisfied.  

Where a Statement of Environmental Audit is issued for the land, and any condition of 
that Statement requires any maintenance or monitoring of an ongoing nature, the 
Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the 
Planning and Environment Act 1987. Where a Section 173 Agreement is required, the 
Agreement must be executed prior to the commencement of the permitted use, and 
prior to the certification of the plan of subdivision under the Subdivision Act 1988. All 
expenses involved in the drafting, negotiating, lodging, registering and execution of the 
Agreement, including those incurred by the Responsible Authority, must be met by the 
Owner(s). 

Prior to any remediation works being undertaken in association with an Environmental 
Audit, a Remediation Works Plan, prepared in consultation with the appointed 
Environmental Auditor, must be submitted to and approved by the Responsible 
Authority. The plan must detail only those remediation works, excavation works as well 
as any proposed structures such as retaining walls, necessary to facilitate the 
completion of the environment audit. Only the works detailed in the Remediation 
Works Plan, approved by the Responsible Authority, are permitted to be carried out 
prior to the issue of a Certificate or Statement of Environmental Audit. 

Environmental Sustainable Development 

5. Prior to the endorsement of plans, the Sustainability Management Plan prepared by 
LID Consulting Revision 1 dated 3 February 2015, received by Moreland City Council 
on 18 February 2015, must be amended by a suitably qualified environmental engineer 
or equivalent to the satisfaction of the Responsible Authority to include the following: 

a) Demonstration that stormwater detention volume requirements are in addition to 
stormwater retention and that the water tank is not directly topped up by mains 
water. 

b) The environmental performance of the commercial areas assessed, including 
glazing and fit out as applicable. 

6. Prior to the commencement of occupation or issue of Statement of Compliance, 
whichever comes first of any dwelling approved under this permit, a report from the 
author of the Sustainability Management Plan (SMP), approved pursuant to this 
permit, or similarly qualified person or company, must be submitted to the Responsible 
Authority. The report must be to the satisfaction of the Responsible Authority and must 
confirm that all measures specified in the SMP have been implemented in accordance 
with the approved Plan. 
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7. Before the development commences, a Water Sensitive Urban Design (WSUD) 
initiative implementation schedule to the satisfaction of the Responsible Authority must 
be submitted to and approved by the Responsible Authority. This must identify the 
different areas of responsibility and provide a schedule for implementation, ongoing 
management, maintenance and monitoring of WSUD initiatives included in the 
approved WSUD Report and MUSIC model.  

8. All works must be undertaken in accordance with the endorsed Water Sensitive Urban 
Design (WSUD) Report/MUSIC model including the type and area of treatment 
initiatives specified and to the satisfaction of the Responsible Authority. No alterations 
to the WSUD Report and MUSIC Model(s) may occur without written consent of the 
Responsible Authority. An application to amend the WSUD Report and MUSIC 
Model(s) must be accompanied by an updated WSUD Report and MUSIC Model(s) 
and WSUD implementation schedule to the satisfaction of the Responsible Authority 
and must incorporate the proposed changes. 

9. Prior to the commencement of the development approved under this permit, a report 
from the author of the Water Sensitive Urban Design (WSUD) Report/MUSIC model(s) 
approved pursuant to this permit, or similarly qualified person or company, must be 
submitted to the Responsible Authority. The report must be to the satisfaction of the 
Responsible Authority and must confirm that all initiatives specified in the WSUD 
Report and MUSIC model to have been implemented in accordance with the approved 
report. 

Waste Management 

10. Prior to the endorsement of plans, the Waste Management Plan by Waste Wise 
Environmental dated 3 July 2014, must be amended to include the following: 

a) Confirmation that educational material will be displayed in the waste bin storage 
area explaining what material can be recycled. 

b) A statement of how, hard rubbish waste and recycling will be collected by 
Council or a private collection, stating the size of bins, frequency of collection 
and hours of collection.  

11. All works must be undertaken in accordance with the recommendations contained in 
the endorsed Waste Management Plan to the satisfaction of the Responsible 
Authority. No alterations to the Waste Management Plan may occur without the written 
consent of the Responsible Authority. 

Accessibility  

12. Prior to the endorsement of plans, an Access Plan must be prepared by a suitably 
qualified access auditor to assess any plans and provide advice/recommendations on 
access and mobility issues to the satisfaction of the Responsible Authority. The Plan 
must be submitted to and approved by the Responsible Authority. The Plan must 
provide for, but not be limited to, the following:  

e) Demonstration that all dwellings are able to be visited by a person with limited 
mobility by providing: 

i. An accessible path from the street and car park areas to a level entry; 

ii. Minimum width of 850mm for doors and 1000mm for hallways at entry 
level; and 

iii. A clear path of travel from the accessible entry to a living area and toilet 
suitable for people with limited mobility. 

f) Provision of at least 3 dwellings that can be lived in by people with limited 
mobility (or easily adapted to be lived in).  
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g) Demonstration of how the nominated dwellings have been designed to be lived 
in by people with limited mobility (or easily adapted to be lived in), having regard 
to the requirements in the Livable Housing Guidelines, produced by Livable 
Housing Australia. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
Access Plan and associated notated plans will form part of this permit.  

13. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Access Plan, approved pursuant to this permit, or similarly qualified 
person or company, must be submitted to the Responsible Authority. The report must 
be to the satisfaction of the Responsible Authority and must confirm that all measures 
specified in the Access Plan have been implemented in accordance with the approved 
Plan.  

Noise Attenuation  

14. Prior to the commencement of the development approved by this permit, a report 
prepared by a qualified Acoustic Engineer must be submitted to the satisfaction of the 
Responsible Authority outlining specific noise attenuation measures to minimize the 
noise from offsite noise sources including: 

a) The adjacent arterial road  

b) The tram route 

c) The car wash 

d) Music noise from the adjacent recording studio.  

The report must also address noise and vibration attenuations measures ensuring the 
proposal does not impact upon the operation of the adjoining rehearsal studio to the 
south including:  

e) The ground floor and basement car park 

f) The exhaust 

g) The plant  

h) The lift and associated machinery. 

Construction and maintenance of the buildings must be in accordance with the 
recommendations contained in this report to the satisfaction of the Responsible 
Authority. 

Public Works Plan  

15. Prior to the commencement of development, a Public Works Plan and associated 
construction drawing specifications detailing the works to the land must be submitted 
and approved to the satisfaction of the Responsible Authority. The Plan must detail 
works in front of the approved building along Sydney Road and Sargood Street and 
include: 

a) The upgrade of the footpaths adjacent to the site. 

b) A detailed level and feature survey of the footpaths and roads. 

c) The existing crossovers at the site removed and the kerb and channel, footpath 
and nature strip reinstated to Council’s standards using construction plans 
approved by Moreland City Council, City Infrastructure Department. 

d) The traffic management devices and other traffic recommendations contained 
within Section 6.1 of the Traffic Impact Assessment by Andrew O’Brien Traffic 
dated February 2015 are to be implemented to the satisfaction of Responsible 
Authority.  
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e) Prior to commencement of works, the applicant must submit an engineering 
construction plan and cross-sections of the proposed vehicle crossing and 
nearby public road and footpaths. The plan is to show that the proposed level of 
the basement ramp at the property boundary will allow the vehicle crossing to be 
constructed with a slope of 1 in 35 over a lateral distance of 1 metre for 
pedestrians and also allow the B85 template in Figure C1 of the Australian 
Standard for Off-Street Parking (AS2890.1) to access the property from the road 
without ‘grounding’ on the road pavement of Sargood Street. 

f) The power pole is to be relocated to a point in front of the development over 
1 metre from the proposed vehicle crossing, including the 1 metre splays on the 
crossing. 

g) An advanced replacement tree in an appropriate location in a nature strip nearby 
in accordance with the Moreland Street Landscape Strategy for each street tree 
removed for the vehicle crossing to the satisfaction of the Responsible Authority. 

The approved Public Works Plan will form part of the endorsed plans under the permit 
and must be implemented to the satisfaction of the Responsible Authority at the 
expense of the owner of the land, prior to the occupation of the development unless 
otherwise agreed with the prior written consent of the Responsible Authority. 

General 

16. Prior to the occupation of the development, any existing vehicle crossing not to be 
used in this use or development must be removed and the kerb and channel, footpath 
and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland 
City Council, City Infrastructure Department). 

17. All storm-water from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Moreland City Council, City Infrastructure Department). 

18. The surface of all balconies and terraces are to be designed to collect the storm-water 
run-off into storm-water drainage pipes that connect into the underground drainage 
system to the satisfaction of the Responsible Authority.  

19. Prior to the commencement of the development, a legal point of discharge is to be 
obtained, and where required, a storm-water drainage plan showing how the site will 
be drained from the property boundary to the stated point of discharge, must be 
submitted to and approved by the Responsible Authority. 

20. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

21. Unless with the prior written consent of the Responsible Authority, any plumbing pipe, 
ducting and plant equipment must be concealed from external views. This does not 
include external guttering or associated rainwater down pipes. 

22. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
must be underground to the satisfaction of the Responsible Authority. 

23. All resident and retail owned parking spaces are to be marked with the associated 
apartment number to facilitate management of the car park to the satisfaction of the 
Responsible Authority.  

Expiry 

24. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within two (2) years from the date of issue 
of this permit. 

b) The development is not completed within four (4) years from the date of issue of 
this permit. 

c) The use is not commenced within four (4) years from the date of issue of this 
permit. 
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The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within six months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

NOTES:  These notes are for information only and do not constitute part of the 
conditions of this permit.  

Note 1: Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 9240 1143 for any works beyond the boundaries of the 
property. Planting and other vegetative works proposed on road reserves can be 
discussed with Council’s Open Space Unit on 8311 4300. 

Note 2: Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  

Note 3: Council charges supervision (2.50%) and plan checking (0.75%) fees on the cost 
of constructing the drain along the easement or street as permitted by Sections 
5&6 of the Subdivision (Permit and Certification Fees) Regulations 2000. 

Note 4: Contact needs to be made with Jemena (Mr Youssef Ali - 9351 2233) to 
determine whether Jemena will require the power lines to be relocated away 
from the dwellings. 

Note 5: Further approvals should be sought from various departments within Moreland 
City Council including Property, Open Space, Engineering Assets, Road 
Management and Transport.  

Note 6: This permit does not authorize the removal of, damage to or pruning of any 
street tree. Further written consent must be obtained from Council’s Open Space 
Unit. The Open Space Unit can be contacted on 8311 4300. 

Notes about Environmental Audits: 

Note 7: A copy of the Certificate or Statement of Environmental Audit, including the 
complete Environmental Audit Report must be submitted to the Responsible 
Authority within 7 days of issue, in accordance with Section 53ZB of the 
Environment Protection Act 1970. 

Note 8: Where a Statement of Environmental Audit is issued for the land a copy of that 
Statement must be provided to any person who proposes to become an occupier 
of the land, pursuant to Section 53ZE of the Environment Protection Act 1970. 

Note 9: The land owner and all its successors in title or transferees must, upon release 
for private sale of any part of the land, include in the Vendor’s Statement 
pursuant to Section 32 of the Sale of Land Act 1962, a copy of the Certificate or 
Statement of Environmental Audit including a copy of any cover letter. 

Note 10: Where a Statement of Environmental Audit issued for the land contains 
conditions that the Responsible Authority considers to be unreasonable in the 
circumstances, the Responsible Authority may seek cancellation or amendment 
of the planning permit in accordance with Section 87 of the Planning and 
Environment Act 1987. 
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REPORT 

1. Background 

Subject site  

The subject site is located on the south-west corner of Sydney Road and Sargood 
Street, Coburg. It is comprises of three lots with a total area of 741m2. The frontage 
to Sydney Road is 20.42m and the frontage to Sargood Street is 36.58m. The site is 
currently occupied by a car sales yard and is vacant with two small offices at the rear 
of the site. There are no restrictive covenants indicated on the Certificate of Title. 

Surrounds 

Adjoining the property to the south is a single storey brick commercial premises used 
as a music recording studio. To the north on the opposite side of Sargood Street is a 
car wash also fronting Sydney Road. The subject site is separated from the 
immediate residential neighbour to the west by a 3.5 metre wide right of way (ROW). 
Further west is a double storey weatherboard dwelling. To the east on the opposite 
side of Sydney Road are single storey commercial properties. A location plan forms 
Attachment 1. 

The proposal 

The application was formally amended on 5 July 2016 (via Section 57A) and is 
summarised as follows: 

 The construction of a five storey building containing 25 dwellings and 1 retail 
shop of 80m2 and a restaurant of 152m2 fronting Sydney Road. 

 The buildings comprise 10 two bedroom dwellings and 15 one bedroom 
dwellings. Each dwelling comprises of a court yard or balcony ranging between 
6m2 and 53m2.  

 The building faces Sydney Road and has an overall height of 17 metres with a 
street-wall height of 10.2m.  

 The development has 85% site coverage.  

 Two shared basement levels can be accessed from Sargood Street comprising 
25 car parks for the dwellings and 2 visitor spaces.  

 The basements also provide 25 storage spaces and 20 bicycle spaces.  

 A communal deck area of 100m2 is proposed at the roof level accessed via a stair 
and lift.  

 The building is finished in various glazing and cement render with louvered 
aluminium screens.  

The development plans form Attachment 2. 

Planning Permit and Site History  

Planning Scheme Amendment  

Amendment C59 of the Moreland Planning Scheme was approved on 6 September 
2007. The combined amendment and planning permit MPS/2005/1020 to rezone 
land at 251 Sydney Road, Coburg from Business 3 Zone to Business 2 Zone, apply 
an Environmental Audit Overlay and develop the land with a five-storey building for 
apartments and commercial use and reduce the standard car parking requirements. 
The plans associated with the application were endorsed on 10 September 2008. 

Previous Application:  

Of relevance is a previous application (MPS/2013/385) which sought the construction 
of buildings and works comprising a 5 storey building which was refused by Council’s 
delegate and then VCAT. 
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Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Activity Centre Zone 
Schedule 1 – 
Precinct 6  

A shop is a Section 1 (permit not required). A dwelling and a 
restaurant are Section 2 land uses (permit required).  

A permit is required to carry out buildings and works.  

Particular Provisions 
– 52.06 - Car 
parking  

A permit is required to reduce the statutory car parking 
requirement. A reduction is not required for the dwellings. A 
reduction of 7 spaces associated with the shop and 
restaurant is required.  

Particular Provisions 
– 52.07 – Loading 
and Unloading  

A permit is required to waive the requirement for a loading 
bay.  

The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

 Clause 45.03 Environment Audit Overlay  

 Clause 45.06 Development Contribution Plan Overlay Schedule 1  

 Clause 45.09 Parking Overlay 

 Clause 52.34 Bicycle Parking  

 Clause 52.35 Urban context report and design response for residential 
development of four or more storeys  

 Clause 52.43 Live Music and Entertainment Noise  

The land is affected by an Environmental Audit Overlay. The overlay requires an 
environmental audit or an environmental audit which forms a condition in the 
recommendation. The land is affected by the Development Contributions Plan 
Overlay (Schedule 1). The overlay requires payment of the levy prior to the issue of a 
Building Permit which forms a condition in the recommendation. The land is also 
affected by the Parking Overlay Schedule 1. The overlay applies a statutory car 
parking rate of one space per dwelling with no requirement for visitor car parking.  

2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken twice pursuant to Section 52 of 
the Planning and Environment Act 1987 by: 

 Sending notices to the owners and occupiers of adjoining and nearby land.  

 By placing 2 signs on the site at each street frontage. 
Council has received 25 objections to date. A map identifying the location of 
objectors forms Attachment 1.  

The key issues raised in objections are: 

 Car parking, loading and the impact upon traffic  

 The number of dwellings  

 Noise and potential impact upon the neighbouring music recording studio 

 Neighbourhood character and the building design  

 Demands upon local infrastructure including trams and garbage collection 

 Overlooking  

 Overshadowing  

 Size of the restaurant and number of seats 

 Poor on-site amenity.  
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A Planning Information and Discussion meeting was held on 19 September 2016, all 
objectors were invited. In attendance were four objectors from three properties, the 
permit applicant and Council Planning Officers. The meeting provided an opportunity 
to explain the amended application, for the objectors to elaborate on their concerns, 
and for the applicant to respond. Following the meeting additional shadow diagrams 
were provided by the applicant and forwarded to objectors at 2 Sargood Street. 
Additional diagrams addressing overlooking and screening were also requested at 
the PID meeting but have not been provided. These drawings have been required via 
a condition in this recommendation.  

Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units:  

External Agency Objection/No objection 

VicRoads No objection or recommended conditions.  

 

Internal 
Branch/Business Unit  

Comments 

Urban Design Unit  No objections were offered to the proposal subject to 
modifications to improve internal amenity, which are 
addressed by conditions detailed in the 
recommendation.  

Strategic Transport and 
Compliance Branch  

No objections were offered to the proposal subject to 
modifications to improve safe vehicle movement, 
which are addressed by conditions detailed in the 
recommendation.  

Environmental and 
Sustainable 
Development Unit  

No objections were offered to the proposal subject to 
more detail regarding ESD commitments which are 
addressed in the conditions detailed in the 
recommendation. 

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 11.01- Activity Centres 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

 Clause 17.01 Commercial 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 



 

Urban Planning Committee Meeting 30 November 2016 34 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.07 Development of Four or More Storeys 

Planning Scheme Amendments 

Amendment C142 relates to the Moreland Apartment Design Code (MADC) which 
aims to improve the quality of developments of five or more storeys. The amendment 
will replace clause 22.07 of the Moreland Planning Scheme and has been adopted 
by Council. The Minister for Planning has advised that whilst no decision has been 
made this Council approved policy remains relevant to Council’s decision making. 
There are currently state wide apartment design guidelines under consideration.  

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Is there strategic support for the proposal?  

Council through its MSS, seeks increased residential densities in the Coburg Activity 
Centre to take advantage of the excellent access to public transport and other 
services within this location. The proposal meets the objectives and strategies of the 
LPPF by incorporating a range of uses including increased housing and active 
spaces at ground level to create and reinforce an active and pedestrian friendly street 
environment. The proximity of the site to a variety of public transport options and the 
provision of bicycle facilities on the site encourages less reliance on cars as a means 
of travel. Council’s Neighbourhood Character Policy supports substantial change and 
creation of a new character of increased scale associated with increased density in 
this designated Activity Centre. The proposal enjoys strong strategic support at both 
State and Local level. 

Is the built form appropriate?  

The Activity Centre Zone Schedule 1 (ACZ1) precinct 6 (Sydney Road Southern 
Commercial Gateway) includes the following relevant objectives to this proposal:  

 To encourage restricted retailing activity and other commercial activities, 
including light industrial uses which complement the core of the Activity Centre. 

 To encourage office and residential uses above ground floor provided they do not 
impact on the viability of employment generating uses. 

 To enhance and reinforce the character of the Sydney Road corridor (horizontal, 
2-3 storey Victorian-era scale) by establishing strong street wall forms and 
setbacks to upper levels. 

 Locate pedestrian active and/or pedestrian-generating uses at ground level, and 
offices, residential or other complementary uses above. 

 Buildings should be designed as part of the streetscape rather than as 
stand-alone buildings to create a cohesive character and consistent built form. 
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With regard to the precinct design objectives the proposal contributes positively to 
the Activity Centre through the provision of active frontages and meaningful ground 
floor commercial spaces. The restaurant and shop offer employment generating 
activities whilst the residential above is adequately designed to ensure the viability of 
the commercial centre. Compliance with the street-wall height, overall height, 
setbacks and a complementary material palette ensure that the building is consistent 
with the emerging character of development with the Activity Centre. The proposed 
development therefore meets the design objectives. The table below describes the 
ACZ height and setback guidance:  

Built-form consideration ACZ requirement 
Proposed 
building 

Proposed 
Building 

Compliance 

Overall height*  18 metres  17 metres Complies 

Preferred street-wall height  11 metres 10.2 to 13.6 
metres 

2.6 metre 
variation sought  

Upper level setback from the 
street-wall (Sargood Street) 

3 metres  

 

5.02 metres 

 

Complies 

 

Upper level setback from the 
street-wall (Sydney Road) 

7 metres 5.3 metres 1.7 metre 
variation sought  

*The overall height measurement does not include screened plant equipment, lift 
overruns architectural features, balustrades, etc. These structures project between 
1.5 metres and 2.6 metres above the 17 metre building height. 

The Activity Centre Zone allows for discretion when applying the abovementioned 
heights and setbacks. The ACZ provides guidance on how to exercise discretion, 
identifying adherence to the design objectives, overall design quality and impacts on 
adjoining properties as key considerations.  

The proposal seeks a variation of 1.7 metres from the required 7 mere upper level 
setback from Sydney Road. Relevantly in the previous application VCAT offered 
guidance:  

I give limited weight to the future character for a 7 metre front setback. 
The proposed building does not achieve this but I am not persuaded that 
it is necessary or desirable either. (ARA Builders and Developers Pty Ltd 
vs Moreland City Council (P559/2015)).  

In this instance given the corner location a lesser upper level setback is appropriate.  

Where it is sought to vary the setback requirements the zone requires consideration 
to specific design benefits, community benefits (such as ESD performance, the 
impact upon the public realm or the provision of affordable housing), amenity 
impacts, overshadowing and the visual impact.  

The overall building proposal including the reduced setbacks has been designed to 
be site responsive. The building steps down to the lower neighbouring built form to 
the west and south and increases in scale at the corner. The balconies provided 
within the Sydney Road setback provide for surveillance of Sydney Road from the 
upper levels. The height of the podium at the Sydney Road frontage is 
complementary to the scale of the neighbouring commercial buildings along Sydney 
Road. The setback from the podium of 5 metres is adequate to ensure the building is 
appropriate in scale and is not imposing when viewed from the pedestrian realm 
(Sydney Road). The impact of this reduced setback is minimal as it has no amenity 
impact to neighbouring residential properties or negative impact upon the public 
realm.  
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The proposal is significantly setback at the fourth floor and roof terrace to maintain a 
three storey form along Sydney Road. The building steps up accenting the corner of 
Sargood Street and Sydney Road. The previous VCAT decision referenced the 
treatment of the corner noting that the proposed building should:  

provide visual interest to the street and suggests buildings on corner sites 
should emphasise the corner section by being built to the street 
alignment incorporating taller distinctive architectural elements. This 
clearly contemplates a front setback less than 7 metres from the street 
corner. (ARA Builders and Developers Pty Ltd vs Moreland City Council 
(P559/2015)). 

The current proposal through the provision of the glass corner feature and projection 
to the corner of the site clearly seeks to provide for the emphasised corner treatment 
recommended previously by VCAT. Furthermore, the ACZ includes a built form 
objective (at Clause 4.4) to give visual prominence to corners.’ 

The proposal has been reviewed by Council’s Urban Design Unit who support the 
proposed variations to the upper level setbacks to emphasise the corner element of 
the building.  

Is the interface with the General Residential Zone appropriate?  

The subject site is separated from the dwelling at 2 Sargood Street by a laneway of 
3.58 metres in width. This dwelling is located within the General Residential Zone. 
The proposed building is setback at the third floor 8.58 metres from the eastern 
boundary of 2 Sargood Street. The fourth floor is setback 11.58 metres from 2 
Sargood Street.  

For new developments of 3-8 stories the Moreland Apartment Design Code requires 
a setback of 6 metres from the middle of the laneway from first floor and above. This 
requirement ensures adequate daylight to new and existing dwellings, reduce 
dependency upon screening, provides for an outlook from dwellings and equitable 
development between sites. The proposal exceeds this requirement.  

The Activity Centre Zone identifies that preferred building heights, street wall heights 
and upper level setbacks are determined by applying:  

 Clause 55 Standards B17, B21 and B22 for the development of land adjoining a 
property or laneway in a residential zone (shown as Interface with adjoining 
residential zone on the Precinct Maps in Clause 5.0 of this schedule). 

The clause 55 standards B17, B21, and B22 apply given the site adjoins a laneway in 
a residential zone.  

Standard B17 relates to the Side and Rear Setback Objective and seeks to ensure 
the height and setback of a building respects the existing or preferred neighbourhood 
character and limits the amenity impact upon dwellings. B17 is measured from the lot 
boundary and requires a 1.9 metre setback of the first floor from the western 
boundary. A variation to this standard is sought as the first floor is built to the western 
boundary. This is deemed appropriate in this instance given the laneway provides a 
3.5m separation between the subject site and the neighbouring dwelling.  

Standard B21 relates to overshadowing of private open space and seeks to ensure 
that buildings do not significantly overshadow existing secluded private open space. 
2 Sargood Street is marginally affected by additional shadow from 9am to 10am. The 
shadow falls partly across the front yard, along the side of the house and part of the 
rear yard. By 11am this site is unaffected by additional shadow allowing this site to 
have 4 hours of unaffected by shadows. The private open space at all times of the 
day has 40m2 unaffected by shadows which meets the B21 standard. At 9am the 
proposal will cast an additional 6m2 of shadow upon this area however it is still 
compliant with the standard.  
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Standard B22 relates to overlooking and seeks to limit views into existing secluded 
private open space and habitable room windows. The western façade of the building 
is within 9 metres of the private open space and the east facing habitable room 
windows of Sargood Street. There is therefore the potential for overlooking from west 
facing balconies and windows. The windows and balconies are mostly marked with 
screens or of obscure glazing to a height of 1.7 metres. Additional information about 
the screens was discussed at the PID meeting but has not been provided.  

A permit condition will require further information about the type of screening to 
ensure that it is fixed and obscure to a height of 1.7 metres.  

Does the proposal comply with the draft Moreland Apartment Design Code? 

The key aspects of internal amenity for future occupants are discussed below. 

Battle-axe-style bedrooms and Access to Daylight  

The proposal is highly dependent upon battle-axe layouts for bedrooms and light-
courts. Dwellings 2, 3, 4, 6, 7, 11, 12, 14 and 15 have battle-axe bedrooms being a 
maximum length of twice its width. Windows should not be affected by any 
obstructions and clear to sky. Subject to conditions these rooms meet these 
standards.  

A permit condition will require the deletion of the 1.8m2 balcony of bedroom 2 of 
dwelling 15 to allow for clear to sky access to light well for dwelling 7. The balcony of 
dwellings 5 and 13 both do not provide for a clear to sky area with dwelling 19 
projecting over these spaces. A permit condition will require the redesign of these 
three dwellings to allow for clear to sky areas of private open space.  

Similarly a permit condition will require dwellings 9 and 16 to be combined to allow 
for the creation of one three bedroom dwelling and remove the projecting balcony 
over the bedroom 1 window of dwelling 8.  

Light wells  

Dwellings 2, 3, 4, 6, 7, 8, 11, 12, 14, 15 and 16 have are dependent upon 5 light-
wells. MADC identifies a minimum size of a light well (for up to 4 storeys) of 9m2 with 
a minimum width of 3m.  

With the exception of light-well between dwellings 8 and 16 none of the light-wells 
provide for the minimum width of 3 metres. A permit condition will require that the 
light court servicing dwellings 2, 3 and 11 be increased to the required 9m2 with 
dimensions of 3m by 3m bringing the overall proposal generally more in line with the 
standard. The light courts between dwelling 4 and 12 and between 6 and 14 will 
remain non-compliant with the standard. This is accepted in this instance as the 
balance of the dwellings have an adequate light source. However, a permit condition 
will require the provision of a borrowed light, internal window between the bedroom 
and the living areas of dwellings 4, 6, 12 and 14 to provide a secondary light source 
to these compromised dwellings ensuring adequate daylight.  

Light-well servicing 
dwellings # 

Light-well 
Dimensions  

Proposed Light-
well Area  

Area (9m2) 
variation sought  

2, 3 & 11 2.5m by 2.5m  6.35m2  2.65m2 

4 & 12 1.2m by 2.5m  3m2  6m2  

6 & 14 1.2m by 2.5m  3m2  6m2 

7 & 15 5.5m by 1.9m  10.45m2  Complies  

8 & 16 3m by 4.5m  13.5m2 Complies  

Dwelling size and layout  

The proposed dwelling all exceed the minimum sizes of 50m2 for one bedroom 
dwellings and 65m2 for two bedroom dwellings.  
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Private open space  

Private open space is required at a rate of 8m2 and 10m2 for one and two bedroom 
dwellings. A condition will require dwellings 8, 10 and 17 be increased to 10m2 and 
dwelling 25 to 8m2. A condition requiring dwellings 9 and 16 to be combined into a 
three bedroom dwelling will also require the provision of a 12m2 balcony.  

Dwelling diversity 

The development includes an appropriate mix of one and two bedroom dwellings 
some of which also contain a study. A permit condition will require the creation of one 
three bedroom dwelling. Whilst it would be desirable to provide more three bedroom 
dwellings, the proposal provides for an acceptable planning outcome.  

Communal facilities 

The proposal offers a communal roof space of 100m2. The provision of communal 
space exceeds 2.5m2 per dwelling (62m2). A condition is included in the 
recommendation requiring a more detailed roof plan.  

Storage  

Storage is required at a rate of 4m3 for one bedroom dwellings and 6m3 for two 
bedroom dwellings. This will be required by permit condition.  

Will the proposal impact upon the neighbouring recording studio?  

Clause 52.43 relates to Live Music and Entertainment Noise and seeks to ensure 
that live music entertainment venues are protected from the encroachment of noise 
sensitive residential uses and that the primary responsibility for noise attenuation lies 
with the agent of change (in this instance the residential use). It is noted that a live 
music or entertainment venue includes a rehearsal studio. Audrey Studios, to the 
south is built to the common boundary with the main recording area located at the 
rear of the building adjoining the subject site.  

Concerns were raised that the car parking areas, lift and mechanical equipment 
would cause vibration that would impact upon the use of the studio. A permit 
condition has been included in this recommendation to protect Audrey Studios and 
also protect future residents from other noise impacts (i.e. tram noise).  

Is the car parking provision adequate?  

The table below shows the car parking reductions sought by the proposal against 
Clause 52.06 (Car Parking):  

Use Proposal 
Statutory 

Requirement 
Reduction 

sought 

15 x one bedroom dwellings 15 15 (1 per dwelling) 0 

10 x 2 bedroom dwellings  10 10 (1 per dwelling)  0 

Residential visitor spaces 2 0 (N/A)  0 (+2) 

Restaurant spaces  0 5 (3.5 per 100m2) 5 

Shop spaces  0 2 (3.5 per 100m2) 2 

Total  27 32 7 

It is noted that the residential car parking requirement is still met with the creation 
of a three bedroom dwelling.  
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In this instance a reduction is required for the spaces associated with the restaurant 
and shop uses. Council’s Local Planning Policy at Clause 22.03-3 (Car and Bike 
Parking and Vehicle Access) states that it is policy to:  

 Support reduced car parking rates in developments within and in close proximity 
to activity centres, with excellent access to a range of public transport options and 
with increased provision of bicycle parking above the rates specified in clause 
52.34. 

The site is well serviced, highly accessible and the following ameliorating 
circumstances apply that support a reduction in car parking:  

 Proximity to public transport including the Upfield Railway Corridor, Sydney Road 
tram stop, bus stop and car share options. 

 Proximity to bicycle routes and bicycle parking provision that exceeds the rates 
specified in Clause 52.34. 

A condition within the recommendation will require the provision of two spaces to be 
dedicated to the commercial uses, these spaces will allow for loading and unloading 
and for staff car parking. Given the activity centre context a reduction of 7 spaces is 
appropriate. Councils Strategic Transport and Urban Safety Branch support the car 
parking reduction.  

Is there adequate bicycle parking?  

The proposed development includes a provision of 20 bicycle parking spaces which 
is a shortfall of 15 spaces from the MADC requirement of 35 spaces. The provision is 
in excess of the Clause 52.34 requirement of 7. Given the number of residential 
spaces complies with the planning scheme and the proximity to public transport, the 
20 spaces is adequate. 

Are there impacts upon vehicle access and traffic movements?  

Council’s Strategic Transport and Compliance Branch noted that the traffic that will 
be generated from the site will travel along Sydney Road (an arterial road). It was 
noted that traffic is expected to be similar to the generation of the existing business 
on site. 13 additional vehicles may travel along Sargood Street per day. The 
additional volumes will not exceed the maximum volumes permitted under the 
Moreland Integrated Transport Strategy and is therefore accepted.  

Are the waste management arrangements appropriate?  

A waste management plan has been submitted with the application and is supported 
by Council’s Strategic Transport and Compliance Branch. Collection will be carried 
out on site and will not require bins to be located along Sydney Road or the laneway.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it:  

 Utilises an existing crossover and requires the removal of a redundant crossover 
from Sydney Road. 

 The street frontages prioritise pedestrian movement and safety creating an active 
frontage to Sydney Road. 

 Limits the removal of on-street public parking spaces and encroachment into 
landscaped front setbacks. 
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Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

The proposal provides an excellent range ESD features including water efficient 
facilities, communal areas, solar panels, appropriate cooling loads, ceiling fans and a 
commitment to regular measurements and adjustments.  

There were some additional details required relating to the glazing of the commercial 
frontage and stormwater management. These matters will be addressed via 
conditions including the provision of a revised Sustainability Management Plan and 
amendments to the plans.  

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 23.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community. The 
DDO also seeks to: 

 create accessible, adaptable and visitable housing within the activity centre to 
ensure housing caters for all residents’ needs.  

The plans indicate a number of design elements to provide for equitable access 
including the provision of a ramp from the lobby to the lift, a disabled commercial 
toilet at ground floor, one disabled car parking space at ground floor and the 
communal roof is accessible via the lift. Further to this 3 dwellings (8, 16 and 18) are 
marked as adaptable and have floor plans including larger bathrooms that can meet 
these requirements.  

A permit condition will require the submission of an Accessibility Report and for plans 
to be amended to reflect any recommendations contained within the report.  

Does the proposal provide for affordable housing?  

The Municipal Strategic Statement and the ACZ include provisions to encourage the 
provision of affordable housing. No affordable housing has been included in the 
current proposal which is considered acceptable in this instance as:  

 the application was lodged prior to the rezoning of the site to an Activity Centre 
Zone which introduced an encouragement of affordable housing in circumstances 
where building height and built form controls are sought to be varied; 

 the development proposal is limited in scale with only 24 dwellings; 

 the proposal does not exceed the preferred maximum building height; 

 the variation to the street wall height is a site response design feature which was 
previously encouraged by VCAT; 

 it is unlikely that an affordable housing condition in these circumstances would be 
supported by VCAT if challenged; and 

 the provision of smaller dwellings creates a diversity of dwelling stock which 
contributes to Housing Affordability within the Municipality.  

5. Response to Objector Concerns 

The following issues raised by objectors are addressed in Section 4 of this report: 

 Car parking, loading and the impact upon traffic  

 The number of dwellings  

 Noise and potential impact upon the neighbouring music recording studio 

 Neighbourhood character and the building design  

 Overlooking  

 Overshadowing  

 Poor on site amenity.  
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Other issues raised by objectors are addressed below. 

 Noise associated with dwellings  

 Demands upon local infrastructure including trams and garbage collection 

 Size of the restaurant and number of seats. 

Noise associated with dwellings 

Concerns have been raised regarding the potential noise generated from the 
dwellings after occupancy. The consideration of this planning application is confined 
only to the construction of the dwellings. Residential noise associated with a dwelling 
is considered normal and reasonable in an activity centre. Any future issues of noise 
disturbance, if they arise, should be pursued as a civil matter.  

Impact on infrastructure  

A concern was the impact of the dwellings on infrastructure, particularly trams. The 
site owner will be required to address infrastructure servicing demands of the 
additional dwellings as required by the various service agencies at the time of 
subdivision or connection of the development, including any service authorities’ 
requirements to contribute to infrastructure. 

PTV have responsibility for the management of the tram network and increase of 
service capacity as Melbourne’s population and housing stock increases over time. 
Issues with the capacity of the tram network, whether substantiated or otherwise, are 
not sufficient grounds for the refusal of this planning application and more lie within 
the realm of advocacy by the community and Council for improved services. 

Size of the restaurant and number of seats  

The restaurant size contributes to the active street frontages and commercial uses 
sought by the zone. Other than the consideration of car parking and general parking 
impacts discussed in section 4, there is no planning provision to justify a reduction in 
the size of the restaurant.  

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 

There are no financial or resource implications. 

8. Conclusion 

It is considered that the proposed use and development of the land for the 
construction of a five storey building containing 25 dwellings, 1 restaurant, 1 shop, a 
reduction of the car parking requirement and a waiver of the loading bay requirement 
is appropriate for this site. On the balance of policies and controls within the 
Moreland Planning Scheme and objections received, it is considered that Notice of 
Decision to Grant a Planning Permit No MPS/2015/130 should be issued for 
251 Sydney Road, Coburg subject to the conditions included in the recommendation 
of this report. 
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DED87/16 - 94- 98 Nicholson Str eet, Brunswick East - request to extend planning per mit  MPS/2013/508 

DED87/16 94-98 NICHOLSON STREET, BRUNSWICK EAST - REQUEST 
TO EXTEND PLANNING PERMIT MPS/2013/508 (D16/376762) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

Council has received a request pursuant to Section 69 of the Planning and Environment Act 
1987 to extend the expiry date of Planning Permit MPS/2013/508 issued on 1 August 2014 
for the construction of a five storey building comprising of 102 dwellings and a reduction in 
the standard rate of car parking. The request seeks a two year extension so that the 
development can commence no later than 1 August 2018 and be completed no later than 
1 August 2020. 

The report details the assessment of the application against the Planning and Environment 
Act 1987. The report concludes that while the Amendment C134 has been gazetted since 
the approval of the application, the original VCAT determination gave some weight to the 
Design and Development Overlay Schedule 20 (DDO20) in its determination. The context of 
the site was also a factor in the Tribunal’s support of the application and this has not 
changed significantly since the application was approved. On this basis it is considered that 
there has not been a change in policy which would warrant refusal of the extension request 
and that a planning permit would likely issue if a fresh application were made. 

The request is being reported to the Urban Planning Committee at the discretion of the 
Director Planning and Economic Development. 

Recommendati on 

 

Recommendation 

The Urban Planning Committee resolve: 

That an extension of time of 2 years to Planning Permit MPS/2013/508 be approved so that 
the development must now commence no later than 1 August 2018 and be completed no 
later than 1 August 2020. 
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REPORT 

1. Background 

Subject site  

The site consists of four residential land parcels, which have a combined frontage to 
Nicholson Street of 50.4 metres, a sideage to Victoria Street of 48.1 metres, and 
therefore an overall area of 2646 square metres.  The land also has a rear abuttal to 
a laneway.  Each existing allotment originally contained a single storey detached 
dwelling. These dwellings have recently been demolished. 

There are no restrictive covenants indicated on the Certificate of Title. 

Surrounds 

Abutting the site to the south at 92 Nicholson Street is a single storey weatherboard 
dwelling with rear yard and outbuildings. Properties further south at 88 and 
90 Nicholson Street are currently under construction for a four storey apartment 
building. 

The land immediately opposite the site at 100 Victoria Street is also currently under 
construction for a four storey apartment building. 

Properties located east of the site are zoned and used for industrial purposes. These 
properties contain commercial buildings that are generally one storey in height. 

Properties located on the west side of Nicholson Street are a mixture of industrial and 
commercial properties that are one to two storeys in height. 

The site is located within the Brunswick Activity Centre and is serviced by the number 
96 tram directly in front of the site. The site is approximately 660m east of Lygon 
Street and the number 1 and 8 tram services. Recreational spaces include Merri 
Creek being approximately 200m east of the site and Fleming Park 220m to the west. 

A location plan forms Attachment 1. 

The proposal 

A request has been made to extend planning permit MPS/2013/508 by two years as 
construction has not yet commenced. The request has been made within the 
prescribed time. This is the first request to extend the expiry date of the permit. 

Planning Permit and site history  

The application was lodged with Council in July 2013 and proposed construction of a 
five storey building comprising of 104 dwellings and a reduction in the standard rate 
of car parking. At this time both Amendment C134 (Brunswick Structure Plan) and 
C142 (Moreland Apartment Design Code) had been exhibited and were considered 
as part of the assessment of the application. 

The application was refused under delegated authority of Council on 28 February 
2014 on grounds relating to: 

 The building height, siting, setbacks, scale and landscaping being inconsistent 
with the preferred future character expressed in DDO20 which expresses a 
desire for three storey height;  

 The fourth and fifth storeys were not recessive so that a predominantly three 
storey building presented to Nicholson Street; 

 The building design had a horizontal appearance that failed to respond to the 
pattern of development in the neighbourhood; 

 The proposal did not enhance landscaping at Nicholson Street; 

 Internal dwelling layouts resulted in poor daylight access and ventilation; and 

 Overshadowing impacts to the adjacent property. 
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The applicant lodged an appeal against Council’s decision with the Victorian Civil and 
Administrative Tribunal. The proposal was modified through substituted plans prior to 
the VCAT hearing which resulted in some improvements to the design including 
improved internal amenity. The Tribunal determined that the proposal was 
acceptable and a Planning Permit was issued on 1 August 2014. 

The Planning Permit forms Attachment 2. 

Two requests to amend the endorsed plans pursuant to the secondary consent 
provision of the Planning Permit have been approved on 22 May 2015 and 5 April 
2016. These amendments were of a minor nature and related to: 

 Changes to the layout associated with engineering, power authority and MFB 
requirements. 

 Rearrangement of storage spaces, bins, water tank location and services within 
the basement. 

 Alterations to the ramp gradient. 

 Apartments layouts altered including window sizes 

A request to amend the Planning Permit pursuant to Section 72 of the Planning and 
Environment Act 1987 was received on 22 June 2016. This seeks to relocate from 
the basement the electricity substation to the Nicholson Street frontage. At the time 
of writing this report, a decision is pending with respect to this application. 

The endorsed plans are at Attachment 3.  

Statutory Controls – what is the mechanism for requesting an extension of 
time to a planning permit? 

When considering an application to extend a planning permit, regard is given to 
Section 69 of the Planning and Environment Act 1987, which reads: 

1. Before the permit expires or within 6 months afterwards, the owner 
or the occupier of the land to which it applies may ask the 
responsible authority for an extension of time. 

1.A The owner or occupier of land to which a permit for a development 
applies may ask the responsible authority for an extension of time 
to complete the development or a stage of the development if- 

(a) the request for an extension of time is made within 12 months 
after the permit expires; and 

(b) the development or stage started lawfully before the permit 
expired. 

2. The responsible authority may extend the time within which the use 
or development or any stage of it is to be started or the 
development or any stage of it is to be completed or within which a 
plan under the Subdivision Act 1988 is to be certified. 

3. If the time is extended after the permit has expired the extension 
operates from the day the permit expired. 
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2. Internal/External Consultation 

Public notification 

The Planning and Environment Act 1987 does not include public notice provisions for 
a request for an extension of time to a planning permit. 

Internal/external referrals 

The Planning and Environment Act 1987 does not require any statutory referrals for a 
request for an extension of time to a planning permit. 

The request was not referred to any internal departments for comment as the 
extension of time request does not provide an opportunity to review the merits of the 
application or to modify the nature of the proposal through new or modified permit 
conditions. 

3. Policy Implications 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres  

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.07 Development of Five or More Storeys 

Planning Scheme Amendments 

Amendment C142 – Moreland Apartment Design Code 

Amendment C142 seeks to introduce the Moreland Apartment Design Code (MADC) 
as a local policy to the Moreland Planning Scheme. 

An independent panel report, publicly released in June 2015, was supportive of the 
amendment. Council at its August 2015 meeting resolved to adopt the amendment 
and submit it to the Minister for Planning for inclusion into the Planning Scheme. 

In June 2016, the Minister for Planning decided to ‘make no decision on Amendment 
C142’ further noting that he would ‘reassess this decision once the outcomes of the 
(State led) Better Apartments project are known’. 

Importantly, the Minister noted that:  

in making this decision, I acknowledge that, pursuant to section 60(1)(h) 
of the Act, a responsible authority must consider, before deciding on an 
application, ‘any amendment to the planning scheme which has been 
adopted by a planning authority but not, as at the date on which the 
application is considered, approved by the Minister or a planning 
authority’.  

This means that Council must continue to consider and give weight to MADC being a 
Council adopted amendment by a planning authority. 
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Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

The ‘tests’ set out by the Supreme Court in Kantor v Murrindindi Shire Council, 
18 AATR 285 guide the consideration of whether an extension of time to a planning 
permit should be granted. The Court held that a Responsible Authority should 
consider the following matters when exercising its discretion to extend a permit: 

 The applicant is obliged to advance some reason or material in support of the 
grant of an extension; 

 Whether there has been a change of planning policy; 

 Whether the landowner is seeking to ‘warehouse’ the permit; 

 Intervening circumstances as bearing upon grant or refusal; 

 The total elapse of time; 

 Whether the limit originally imposed was adequate; 

 The economic burden imposed on the landowner by the permit; and 

 The probability of a permit issuing should a fresh application be made. 

A request was made by the permit applicant on 29 August 2016 to extend the time of 
the Planning Permit for a further 2 years to commence works with 4 years to 
complete works, before expiry. The request has been made within six months of the 
expiration of the Permit in accordance with the Planning and Environment Act 1987. 

Reasons in support of the grant of an extension 

The permit applicant has cited the following reasons in support of this request: 

 The permit applicant has undertaken a tender process for a builder, finances and 
pre-sales. 

 The permit applicant has undertaken site preparation works including obtaining 
demolition approvals and demolition of all dwellings on the site. 

 The permit applicant has undertaken works required by the relevant power 
authority including undergrounding of electrical assets in preparation for 
development to commence. 

 The majority of the preparatory works have been completed and an extension to 
the Planning Permit is required to allow commencement works associated with 
the permit which is imminent should an extension be granted. 

Whether there has been a change of Planning Policy 

Zoning 

At the time that the planning permit application was considered, the site was in the 
Residential 1 Zone.  

The site was rezoned to the Residential Growth Zone (RGZ1) on 30 April 2015 as 
part of the introduction of the new residential zones across the Municipality. 
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The following are relevant requirements of the RGZ1: 

 Clause 32.07-7 sets out a maximum building height requirement for a dwelling or 
residential building that should not exceed 13.5 metres (as no maximum height is 
specified in the schedule to the zone); 

 The proposed building is 5 storeys with a maximum height of 14.6 metres. This 
exceeds the 13.5 metre height in the zone by 1.1m; 

 The  building is appropriate for the reasons set out below: 

 The 13.5 metre height referred to in the zone is not a mandatory 
requirements. 

 The design of the building restricts views of the rooftop equipment being the 
highest element of the building. 

 The VCAT approval required that the interface of the building adjacent to the 
street was four storeys with the rear section of the building increasing to five 
storeys. 

 The height of the building at 14.6 metres to the parapet and 15.8 metres to 
the rooftop equipment. A building of this height would not be at odds with 
other sites developed to 13.5 metres. 

 Clause 32.07-8 has introduced setback requirements for buildings on lots that 
abut another residential zone. This site has abuttals with industrial sites so the 
requirements of Clause 32.07-8 do not apply. 

 The proposal is generally consistent with the requirements of the schedule 1 to 
the RGZ being: 

 Trees are planted within the front setback of the Nicholson Street interface; 

 The proposal provides an appropriate transition to properties in an adjoining 
zone; and 

 The proposal is consistent with the Neighbourhood Character policy that 
seeks to intensify properties within Activity Centres. 

In considering the above, the changes in the zoning of the land do not result in the 
prohibition of the proposal and as such do not warrant a refusal of the requested 
extension of the Planning Permit.  

Design and Development Overlay schedule 20 (DDO20) 

The site is now affected by the DDO20 which applies to the Brunswick Activity Centre 
– Nicholson Street Local Area. This was inserted into the Moreland Planning Scheme 
when Amendment C134 came into effect on 11 August 2016. This identifies that 
building height should not exceed the preferred maximum building heights shown in 
Map 1A: Nicholson Street Local Area Built Form Controls (North) which applies to 
this site. The height nominated for this site is a preferred maximum building height of 
11 metres. The DDO20 does not nominate any preferred street setbacks or upper 
level setbacks. The below assessment considers the appropriateness of the 
approved 5 storey building against the objectives of DDO20: 

 Section 1.0 of DDO20 seeks outcomes that: 

 Create a new mid-rise character accommodating buildings ranging from 
3-6 storeys height; 

 Ensure development does not dominate and obscure sightlines to existing 
key churches and iconic sites; 

 Provide a built form transition from the Nicholson Street Activity Corridor to 
adjoining low-rise residential area; 

 Incorporate best practice environmental sustainability; 

 Create accessible, adaptable and visitable housing; 

 Create an inviting, safe and vibrant public realm; and 

 The proposal does not have any unreasonable impacts on residential 
properties outside of the activity centre. 
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The approved building height is consistent with Section 1.0 as the building at part 4 
and part 5 storeys is consistent with the objective for a new mid-rise character of 
3-6 storeys sought by DDO20. The building is not located near and will not impact 
sightlines to churches or other iconic sites. An appropriate transition is provided to 
adjoining low-rise residential areas, being residential houses at 33 and 35 Victoria 
Street and further north along Ryan Street through a VCAT imposed condition 
requiring a greater setback to the upper level to address the mid-range views of the 
building from Ryan Street. The Tribunal acknowledged that the approved upper 
levels of the building would be visible from Nicholson Street, Victoria Street and Ryan 
Street but that this outcome would be consistent with the future emerging character. 
The site’s context immediately abuts industrial zoned land to the east, and land to the 
north at 100 Victoria Street and to the south at 88-90 Nicholson Street are currently 
under construction for four storey apartment buildings. 

The proposal is consistent with the remaining requirements of Section 1.0 as it 
incorporates appropriate ESD and accessible design features through both 
conditions of the Planning Permit and endorsed reports. The proposal achieves an 
appropriate interface with the public realm as individual ground floor apartments are 
accessed from Nicholson Street and through the provision of landscaping at this 
interface. The proposal will not result in any impact to residential properties outside of 
the activity centre. 

 Section 3.0 Buildings layout and detailed design seeks the following relevant 
outcomes:  

 Development incorporate active edges at street level; 

 Incorporates windows in all upper level facades facing streets; 

 Minimise the impact of vehicle access and car parking; 

 Service cabinets should be located at the rear of buildings where possible; 
and 

 Building facades on street boundaries should incorporate vertical articulation 
to reinforce the prevailing pattern of subdivision and buildings. 

The proposal is consistent with the built form outcomes sought by section 3.0 of 
DDO20 as the design incorporates windows in all facades, ground floor dwellings 
provide an outlook to the Nicholson Street and Victoria Street interfaces, vehicle 
access is provided at the rear laneway. The building detailing features provide a 
horizontal rather than vertical design which is an acceptable streetscape outcome. 
The endorsed plan illustrates that the substation is located within the basement and 
that the boosters are integrated within the fence resulting in a good streetscape 
outcome. 

 The decision guidelines at section 6.0 require the responsible authority to 
consider the opportunities and constraints of the site, including whether the 
maximum building height is achievable having regard to the lot size, dimensions 
(width and depth). 

Having regard to section 6.0, the development is a departure from the preferred 
maximum height of 11 metres, however the design, siting and scale of the upper two 
levels is appropriate as it meets the relevant objectives of DDO20. The site context 
and the consolidation of lots also provide an opportunity for a more intense 
development for the reasons detailed below: 
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Building height 

In this instance, the site is a consolidation of four lots which create a land parcel of 
over 2,600 square metres. As noted in the VCAT decision the site has a lack of 
sensitive interfaces and ‘has the potential to achieve greater height than might be 
reasonably possible on other land within the Brunswick Activity Centre’. It is noted 
that sightline diagrams accompanying the application identified that the fourth and 
fifth storeys are concealed from the immediate interfaces at Victoria Street and from 
the eastern side of Nicholson Street. The design of the building emphasises a three 
storey podium (at 10.5 metres) which meets the 11 metre building height expressed 
in DDO20. 

Upper level setbacks 

DDO20 provides no guidance for upper level setbacks on this site, because a three 
storey height is anticipated. Figure 3A of DDO20 provides a 3-5 metre upper level 
setback for sites identified to exceed 3 storeys. Using this framework as guidance, 
the approved development meets a 3-5 metres upper level setback as: 

 The building is setback between 4.9 – 5.1 metres from Nicholson Street and 
Victoria Street at the fourth storey. The balconies associated with the fourth 
storey do not exceed the 11 metre height guidance and are generally setback 
3 metres from Nicholson Street and Victoria Street (except for the prominent 
corner element and a section adjacent to Victoria Street). 

 The building is setback between 7 – 9 metres from Nicholson Street and Victoria 
Street at the fifth storey. Balconies associated with the fifth storey are setback at 
least 5 metres from both streets. 

Parking Overlay Schedule 1 

This now applies to the site and would require a lesser statutory reduction in car 
parking as a consequence of this change. 

Clause 22.08 – Environmentally Sustainable Development 

Council introduced an ESD Policy into the Moreland Planning Scheme in November 
2015. This Policy only applies to planning applications submitted after 19 November 
2015 and has the following objective: 

development should achieve best practice in environmentally sustainable 
development from the design stage through to construction and 
operation. 

While this change in planning policy does not apply to the extension of time request, 
it is noted that planning permit conditions 4, 5 and 6 require works to be undertaken 
in accordance with an ESD Management Plan (endorsed as part of the application) 
including a report upon completion of the development confirming that the ESD 
Management Plan has been implemented. 

Therefore it is considered that the development will adequately achieve a sustainable 
outcome and this new policy is therefore not a reason to refuse the request. 

Development Contributions Plan Overlay (DCPO) 

Since the issue of the planning permit, Council introduced a Development 
Contributions Plan (DCP) into the Moreland Planning Scheme in September 2015. 
The DCPO is not a planning permit trigger in its own right and does not represent a 
change in policy that would mean that the extension of time request should not be 
supported. 

The Community Infrastructure Levy component of the DCP will be applicable to this 
development at the time that a Building Permit is issued for the development.  In 
addition, if a planning permit application to subdivide the land in accordance with the 
approved development is lodged, the Development Infrastructure Levy component of 
the DCP will be applicable at that time. 
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Moreland Apartment Design Code 

Planning Scheme Amendment C142 has not yet been incorporated into the Moreland 
Planning Scheme, however it is considered to be a seriously entertained planning 
policy. In the past, VCAT has afforded limited weight to planning scheme 
amendments when considering the question of change in policy in extension of time 
requests. However, with respect to this application both Council and the Tribunal’s 
assessment considered the proposal against Amendment C142 which sought to 
implement the Moreland Higher Density Design Code 2012 (the precursor to the 
adopted Moreland Apartment Design Code). The proposal’s typology, siting and 
internal design of the building was found by the Tribunal to result in acceptable 
internal amenity outcomes. 

Whether the landowner is seeking to ‘warehouse’ the permit 

There is no evidence that the landowner is seeking to ‘warehouse’ the permit, for the 
following reasons: 

 The land has been cleared in preparation for commencement; 

 This is the first request; and 

 No planning permit applications for different development outcomes have been 

sought or issued at this site. 

Intervening circumstances as bearing upon grant or refusal 

The intervening circumstances as bearing upon this consideration are: 

 Endorsed plans have been obtained; 

 The site has been cleared in preparation for commencement; 

 All prior to commencement conditions of the permit has been satisfied; 

 A builder has been nominated; 

 The majority of the preparatory works have been completed including costly 
works such as the undergrounding of power authority assets; and 

 The applicant has advised that development will commence as soon as an 
extension has been granted. 

The total elapse of time 

The elapse of time is minimal being only two years since the issue of the permit.  

Whether the limit originally imposed was adequate 

The limit originally imposed was adequate however it is not uncommon for requests 
to extend a permit to be made for developments of this scale. 

The economic burden imposed on the landowner by the permit 

This is a development of a multi-storey proposal requiring site remediation, extensive 
marketing and presales to secure financing and the viability of the project and costly 
site preparation works. These factors have resulted in a delay to the commencement 
of works and an economic burden placed on the landowner.  

The probability of a permit issuing should a fresh application be made 

The extension of time process is not an opportunity for Council to undertake a new 
assessment of the application against the same planning provisions. The 
assessment required of Council is whether the planning provisions have in any way 
changed such that when considered against any changes in planning policy or 
controls, there is a probability that the permit would not be issued should a fresh 
application be submitted. 
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In this instance, the factors which weigh in favour of a permit being issued if a fresh 
application were made include: 

 Council, through its MSS, seeks to channel higher density housing into Activity 
Centres to take advantage of the excellent access to public transport and other 
services within these locations. This site is located in the Brunswick Activity 
Centre. 

 The proposal was originally considered by VCAT, with regard given to 
Amendments C134 which sought a preferred maximum height of three storeys at 
the site. VCAT determined that the development at five storeys was an 
appropriate outcome. 

 Although the building heights vary from those depicted in DDO20, the heights are 
not mandatory and the VCAT’s assessment of the application determined that the 
heights were appropriate in both the strategic and physical context. 

 VCAT found the building’s typology, siting and internal design resulted in 
acceptable internal amenity outcomes when considered against Amendment 
C142 which seeks to implement the Moreland Apartment Design Code. 

5. Response to Objector Concerns 

Not applicable. 

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 

There are no financial or resource implications. 

8. Conclusion 

That an extension of time be granted to Planning Permit MPS/2013/508 so that the 
works must now commence no later 1 August 2018 and be completed no later than 
1 August 2020. 
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