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1. WELCOME 

2. APOLOGIES     

3. CONFIRMATION OF MINUTES  

The minutes of the Urban Planning Committee Meeting held on 26 April 2017 
be confirmed. 

4. DECLARATION OF INTERESTS AND/OR CONFLICT OF INTERESTS   

5. COMMITTEE REPORTS 

PLANNING AND ECONOMIC DEVELOPMENT 

DED37/17 THE GROVE (BETWEEN SYDNEY ROAD AND 
BARROW STREET), COBURG - PLANNING 
APPLICATION MPS/2016/503 (D17/162243) 3 

DED38/17 1 DAVISON STREET, BRUNSWICK - PLANNING 
PERMIT APPLICATION MPS/2016/848 (D17/138053) 17 

DED39/17 88-90 LYGON STREET, BRUNSWICK EAST - 
PLANNING PERMIT APPLICATION MPS/2016/343 
(D17/97635) 48 

DED40/17 55 - 63 NICHOLSON STREET, BRUNSWICK EAST - 
PLANNING PERMIT APPLICATION MPS/2016/398 
(D17/138326) 104   
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DED37/17 THE GROVE (BETWEEN SYDNEY ROAD AND BARROW 
STREET), COBURG - PLANNING APPLICATION 
MPS/2016/503 (D17/162243) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the demolition of the existing road and to carry out 
roadworks in a Heritage Overlay. At the November 2016 Urban Planning Committee (UPC) 
meeting, Council resolved to issue a Notice of Decision to Grant a Planning Permit for this 
application based on the proposed road width of 9.8 metres.  

Following the decision of the UPC in November 2016, an appeal was lodged to the Victorian 
Civil and Administrative Tribunal (VCAT) for a review of Council’s decision. The applicants 
for review represented at least 50 residents of The Grove in Coburg.  

Council officers attended a Compulsory Conference at VCAT on 15 May 2017 with the 
applicants for review. The main issue related to the width of the road itself, and the impact a 
narrower road would have on the heritage character of The Grove. Specifically, the impact of 
the reduction of the road width from 12.2 metres to 9.8 metres. The applicants for review 
sought an increased road width, to 10.7 metres.  

During the Compulsory Conference an alternative road width of 10.25 metres was agreed on 
by all parties subject to the approval of the UPC, being a width that would pose lesser risk to 
the health of the street trees than 10.7 metres.  

This report details the assessment of the proposed alternative road width against the 
relevant policies and provisions of the Moreland Planning Scheme. The key planning 
consideration is whether the width of the road will affect the heritage significance of The 
Grove. 

It is concluded that the proposal achieves the objectives of Clause 22.06 (Heritage) of the 
Moreland Planning Scheme by ensuring the formality of the street is maintained and the 
significant street trees are safe guarded.   

It is recommended that Council advise VCAT that it supports the issue of a planning permit 
in recognition of the consent of all parties to the addition of Condition 1(d) requiring the width 
of the road modified to 10.25 metres.  

 

Recommendation 

The Urban Planning Committee resolve to advise the VCAT that it consents to the issue of 
Planning Permit No. MPS/2016/503 for the ‘demolition of the existing road and carry out 
roadworks in a Heritage Overlay’ at The Grove, Coburg (between Sydney Road and Barrow 
Street), subject to the following conditions: 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and three copies must be 
provided. The plans must be generally in accordance with the plans advertised 
1 August 2016 but modified to show: 

a) A demolition plan indicating the parts of the road to be removed.  

b) The deletion of the raingardens to the front of 35 and 38 The Grove.  

c) The inclusion of the raingardens in the legend.  

d) The road pavement width modified to not less than 10.25 metres.  
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2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. 

3. The roadworks must be undertaken in accordance with the recommendations of the 
‘Enspec – Environment and Risk Report’ dated 7 October 2016 with respect to tree 
protection management.  

4. All planting in rain gardens are to be low-level.  

5. All vehicle crossings must be constructed in every location shown on the endorsed 
plans to a standard satisfactory to the Responsible Authority (Moreland City Council, 
City Infrastructure Department). 

6. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 
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REPORT 

1. Background 

Subject site  

The subject site is located at The Grove, Coburg, between Sydney Road and Barrow 
Street. This section of The Grove spans a total length of 540 metres running 
east-west and has a width of 12.2 metres. The roads kerb and channel is mostly 
constructed of 3 pitcher bluestones with some sections constructed of concrete. 
There is a nature strip on both sides of the road which has a width of approximately 
2.3 metres and accommodates 73 street trees.  

The Grove is a principle street within The Grove/Sydney Road heritage precinct, 
characterised by its architectural examples of buildings constructed as part of a 
notable 1880’s land boom subdivision. The Grove is distinguished by its canopy of 
mature Elm street trees.  

Properties fronting The Grove generally have wide frontages with generous street 
setbacks allowing for front garden areas which are generally well landscaped and 
vegetated which contributes to the character of the heritage precinct.  

The street comprises a mix of 19th Century Edwardian, Interwar and Post-war style 
houses. There are also some non-residential buildings in this part of The Grove 
including the former Moreland High School more recently the Kangan-Batman 
College of TAFE at 31 The Grove and a Child Care Centre at 40 The Grove.  

The statement of significance for the site is as follows: 

What is significant? 

The Grove/Sydney Road Precinct, comprising houses at 105-165 and 
84-164 Sydney Road, 1-83 and 14-88 The Grove and 67 Nicholson Street, Coburg. 

How is it significant? 

The Grove/Sydney Road Precinct is of local historical and architectural significance 
to the City of Moreland. 

Why is it significant? 

The Grove/Sydney Road Precinct is of local historical significance for its association 
with the speculator Montague Dare and the prolific 19th century architect T. J. 
Crouch. 

The Grove/Sydney Road Precinct is of local architectural significance as a notable 
1880s land boom residential subdivision that contains many individually significant 
buildings. Notable buildings include the two pairs of two-storey Italianate 
mansionettes designed by T. J. Crouch at 23-25 and 45-47 The Grove which are 
typologically rare and excellent examples of the use of polychrome brickwork. 
Examples of Crouch's standard Italianate villa house designs can be seen at 3, 11, 
14, 18, 22 and 24 The Grove. The precinct also includes many good examples of 
Edwardian houses, including 66, 65, 73 and 86 The Grove.  

There are also several bungalows, including exemplars at 71 and 75 The Grove. 
Post-War buildings include the triple fronted bi-chrome brick house at 41 The Grove 
and the chapel at No.43. The canopy of mature street trees and well maintained 
private gardens contribute greatly to the character of the precinct. 
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Surrounds 

The surrounding area is characterised by predominantly residential development. 
Development in the area appears to be generally of single storey or double storey 
construction.  

Surrounding streets include The Avenue (south) and Rennie Street (north) which run 
parallel to The Grove. Intersecting streets include Nicholson Street (east), Barrow 
Street (centrally) and De Carle Street and Sydney Road (west).  

It is noted that the part of Sydney Road which intersects with The Grove forms part of 
‘The Grove/Sydney Road’ heritage precinct. The other immediately surrounding 
streets are not within a Heritage Overlay, besides those parts of the intersecting 
streets which intersect with The Grove inclusive of Barrow Street, Decarle Street and 
Nicholson Street intersections.  

A location plan forms Attachment 1. 

The proposal 

Following a Compulsory Conference held on 15 May 2016 it is proposed to modify 
the road pavement from 9.8 metres to 10.25 metres.  

The development plans form Attachment 2.  

History  

At the November 2016 UPC meeting, Council resolved to issue a Notice of Decision 
to Grant a Planning Permit for the ‘demolition of the existing road and carry out 
roadworks in a Heritage Overlay’ (D16/410824) based on a road width of 9.8 metres.  

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Heritage Overlay 
(HO172) 

Clause 43-01-1 (Heritage) - A planning permit is required to 
demolish or remove a building, construct a building or 
construct or carry out works including roadworks where the 
existing footpaths or kerb and channel are altered. 

It is noted that the land zoning Neighbourhood Residential Zone 1 (NRZ1) does not 
require a planning permit for roadworks. Further, the Heritage Overlay (HO172) does 
not trigger a planning permit for tree removal.  

2. Internal/External Consultation 

Public notification 

The previous report (DED85/16) for this application detailed the extent of notice 
given. It is noted that there were 53 objections including 2 proforma objections 
following advertising of the application.  

A Planning Information and Discussion meeting was also held on 11 October 2016. 
The objectors enquired whether there was the possibility of increasing the proposed 
width of the road to 10.7 metres in lieu of the 9.8 metres. The applicant being the City 
Infrastructure Branch considered this suggestion following the meeting, and advised 
they do not wish to amend the proposal.  
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Compulsory conference  

Following the decision of the UPC in November 2016 to issue a Notice of Decision to 
Grant a Planning Permit, an appeal was lodged to the VCAT for a review of Council’s 
decision.  

Council officers attended a compulsory conference at VCAT on 15 May 2017 with the 
applicants for review. The main issue related to the width of the road itself, and the 
impact a narrower road would have on the heritage character of The Grove. 
Specifically, the impact of the reduction of the road width from 12.2 metres to 
9.8 metres. The applicants for review sought an increased road width to 10.7 metres.  

In consideration of the risk of damage to the existing mature street trees, a width of 
10.25 metres was agreed on by all parties as a more appropriate width than 
10.7 metres. This is in consideration of the Structural Root Zones (SRZ’s) of the 
trees.  

Internal/external referrals 

Advice was sought from Council’s Heritage Adviser who had not objection to a 
reduction of the road width. It was advised that the actual width of the road is less of 
a heritage concern than ensuring that the formal character of the street is maintained. 
Critical aspects of the heritage street are attributed to The Grove’s formal character 
with its straight kerb alignments and matching rows of Elm trees. 

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.04 Metropolitan Melbourne 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 15.03 Heritage 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.06 Heritage 

The MSS seeks to ensure development responds to the heritage significance of its 
context and conserves existing vegetation particularly large trees. It is also Council’s 
strategic direction to ensure that development contributes to environmental 
sustainability. The proposal to reconstruct The Grove between Sydney Road and 
Barrow Street achieves these policy objectives, as detailed in Section 4 of this report.  

The proposal is also in line with Councils strategic direction for vehicle access.  
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Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, and 
the merits of the application. It is noted that assessment of the application is limited 
to the decision guidelines of Clause 43.01 (Heritage Overlay) of the Moreland 
Planning Scheme.  

Will the proposed road width affect the heritage significance of the street? 

Clause 22.06-3.10 of the Heritage Policy which relates to streetscapes, landscapes 
and trees, states that it is policy to: 

 Ensure that new buildings and works do not adversely affect views and vistas 
toward, from and within heritage streetscapes. 

 Ensure that new buildings or works do not present a physical threat to any tree 
with identified heritage value.  

 Ensure that new buildings or works are subservient to, and maintain the 
prominence of the significant elements of the heritage landscape.  

 Retain significant elements of the heritage landscape.  

 Encourage the retention and conservation of heritage elements within 
streetscapes (including street trees, kerb and channel, laneways, etc.). New 
elements should be consistent with the historic character of the place. 

The kerb alignment is to remain straight, ensuring that the formality of the street 
attributed to the hard edges of the road is maintained. Consideration of an 
appropriate width is therefore centred around the impact that the changed road width 
and associated construction would have on the existing mature Elm street trees.  

As identified in the previous report for this application, a report prepared by ‘Enspec – 
Environment and Risk’ dated 7 October 2016 submitted by the applicant identifies 
that reducing (narrowing) the road pavement to 9.8 metres would be optimal in 
ensuring minimal excavation occurring close to/within the Structural Root Zones 
(SRZ).  

Notwithstanding, during the compulsory conference at the VCAT it was identified that 
whilst a road constructed at a width of 10.25 metres would result in a minor 
encroachment into some of the the SRZ’s it could be managed under appropriate 
supervision and methods of works and excavation. This is compared to a width of 
10.7 metres which would largely encroach into the SRZ’s and similarly largely 
increase risk of damage to core tree roots.  

The requirements of the Moreland Tree Protection Guidelines for Road Construction 
Works as per the Enspec report are considered appropriate for the preservation and 
protection of the trees in the areas where works are required in these SRZ’s based 
on a road width of 10.25 metres. This is on the basis that there will be less of an 
occurrence of encountering roots within the SRZ’s.  

On the basis of the above it is considered the proposed width of the road will not 
pose significant risk to the ongoing health of the trees, subject to compliance with 
requirements for tree protection during construction.  

For the purposes of clarity, the date of the relevant Enspec report should be included 
as part of the condition of the permit relating to this tree protection plan.  
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6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

There are no financial or resource implications. 

8. Conclusion 

It is considered that the proposed road width increase to 10.25 metres is an 
appropriate heritage response and will not put the valued street trees under 
unreasonable risk.  

 

Attachment/s 

1⇩   Location and Objector Map - The Grove, Coburg (MPS/2016/503) D17/164136  
2⇩   Advertised Plans - The Grove, Coburg (MPS/2016/503) D17/164137  
  
 



Location and Objector Map - The Grove, Coburg (MPS/2016/503) Attachment 1 
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Advertised Plans - The Grove, Coburg (MPS/2016/503) Attachment 2 
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DED38/17 1 DAVISON STREET, BRUNSWICK - PLANNING PERMIT 
APPLICATION MPS/2016/848 (D17/138053) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the construction of 3 double storey dwellings. This 
application is being reported to the Urban Planning Committee at the request of Cr Ratnam. 
The Urban Planning Committee considered this application at its meeting on 26 April 2017, 
and resolved to defer the item to allow Council officers and the permit applicant to have 
further discussions regarding the proposal (DED31/17). These discussions have resulted in 
minor revisions to this report, as a consequence of the revised information and dimensions 
being submitted.  

The application was advertised and 1 objection was received. The main issues raised in the 
objection are overdevelopment, non-compliance with Clause 55 and traffic and parking 
concerns.  

An onsite meeting was held on 2 March 2017 to discuss the key issues with the applicant, 
and allowed the concerns raised in the objection to be further explored. No changes were 
made to the application following this meeting. A further meeting was held on 2 May 2017 
with Council officers and the permit applicant, which resulted in the applicant agreeing to 
increase the setback from the northern boundary, resulting in an increase to the size of the 
area of Secluded Private Open Space to each dwelling and better sunlight penetration. The 
greater setback from the northern boundary also decreased the site coverage.  

The applicant has not formally substituted plans, but rather has agreed to certain permit 
conditions, should a permit be granted.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations are: 

 Neighbourhood character, including the preference for single storey development at the 
rear when sited in an open rear yard context; 

 Response to Council’s Environmentally Sustainable Development Policy; and 

 Compliance with the standards and objectives of Clause 55.  

While the proposal exceeds best practice environmentally sustainable design targets, the 
proposal fails to adequately respond to the objectives and standards of Clause 55 of the 
Moreland Planning Scheme, and fails to comply with Council’s neighbourhood character 
policy. Specifically, the proposal would not respect the existing single storey and low scale 
character of Davison Street. Further, the proposal does not respond to Council’s 
neighbourhood character policy, which states that development at the rear should be single 
storey only, where sited in an open rear yard context. The proposal is considered an 
overdevelopment of the site.  

It is recommended that a Notice of Refusal be issued for the proposal. 
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Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Refusal to Grant a Planning Permit No. MPS/2016/848 be issued for the 
construction of three double storey dwellings at 1 Davison Street, Brunswick subject to the 
following grounds of refusal: 

1. The proposed development does not respond nor respect the existing key 
characteristics of the area, as it does not meet the objectives of the Neighbourhood 
Residential Zone at Clause 32.09, the objectives of Council’s Neighbourhood 
Character policy at Clause 22.01 and the objectives of Clause 55.02-1 of the Moreland 
Planning Scheme by virtue of the following:  

a) The proposal, being double storey at the rear, would disrupt the open rear yard 
character of properties fronting Davison and Ford Streets and fails to enhance 
the green leafy landscape character.  

b) The proposed street setback would not respect the existing street setback along 
Davison Street.  

c) The proposal would disrupt the existing built form scale, siting and appearance of 
development in the immediate area, and would not sit comfortably within the 
surrounding context, specifically having regard to architectural form, upper level 
setback and roof form.   

2. The proposal is an overdevelopment of the site, as it does not satisfy the following 
objectives and standards of Clause 55 of the Moreland Planning Scheme: 

a) The proposed development would be dominant within a modest and prevailing 
single storey streetscape, which fails the objective of Clause 55.03-1 (street 
setback objective), as it would not be setback the same as the adjoining lot, as 
recommended by Standard B6.  

b) The proposed development fails to allow solar access into the secluded private 
open space of new dwellings, which is contrary to the objective of Clause 
55.05-5 (solar access to open space objective), as the northern wall of 
development would not be setback the recommended distance from the southern 
wall on the adjoining lot, as recommended by Standard B29.  

c) The proposed development fails to satisfy the objective of Clause 55.06-1 
(design detail objective), as it does not respect the façade articulation and 
detailing, window and door proportions, roof form, verandahs, eaves, and 
parapets of the existing neighbourhood character, specifically regarding the lack 
of upper level setback, the façade articulation and detailing, the location of the 
front door, the roof form and lack of verandah, as recommended by Standard 
B31.  
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REPORT 

1. Background 

Subject site  

The site is located on the west side of Davison Street. The site is on the corner of an 
unnamed laneway, which provides rear access to those properties which front 
Davison Street, Ford Street and Hope Street. The site is mostly rectangular in shape, 
with a frontage to Davison Street of 12.07 metres and a depth of 30.48 metres, 
providing a total overall site area of approximately 367 square metres. The site has a 
small splay in its south-west corner to allow vehicles to turn into the rear laneway.  

The site is currently developed with a single storey rendered brick dwelling, likely of 
the late Victorian-era. The dwelling has been heavily altered in the past, with the 
windows, front door and the verandah all having been replaced.  

The dwelling is setback 4.16 metres from the front property boundary, with the 
verandah protruding into this by 1.5 metres. The site has a single car garage at the 
rear, which is provided access from the rear laneway. The site also has an informal 
crossover to Davison Street, which requires vehicles to cross the bluestone gutter 
and footpath for access. The site is void of any significant vegetation, with a 
moderate sized lemon tree in the rear yard. 

There are no restrictive covenants indicated on the Certificate of Title. 

Surrounds 

The surrounding area is generally characterised by single storey Victorian-era 
dwellings on lots of a similar size to the subject site. There are examples of some 
recent infill development, which is generally contemporary in its architectural form. 
The front setbacks along Davison Street vary between 4-5m, with the current 
dwelling at the site being reflective of this prevailing front setback.  

Notably, the site to the south at 80-86 Hope Street has planning permission 
(MPS/2013/6) for the construction of a three storey building containing 15 dwellings 
and construction of the development has now commenced.  

Diagonally opposite the subject site is 2B Davison Street, which contains a double 
storey rendered dwelling constructed in the late 1990s. This dwelling was previously 
part of 70 Hope Street (but has since been subdivided), which also contains a double 
storey dwelling.  

The site is approximately 500m west of the Sydney Road Major Activity Centre and 
250m from Brunswick Train Station. The majority of the land in the immediate area is 
zoned Neighbourhood Residential Zone, with intense built form anticipated in the 
Commercial 1 Zone and the Mixed Use Zone, focussed around Hope Street and 
Sydney Road.   
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The proposal 

The proposal is summarised as follows: 

 Each of the three dwellings would have a single car garage and open plan 
living/dining/kitchen area at ground floor, with a 32 square metre courtyard 
abutting the sites northern boundary.  

 At first floor, each dwelling would have 2 bedrooms, 2 bathrooms, a laundry and 
a lounge area.  

 Each dwelling would have an overall height of 7 metres.  

 The front 22 square metres of Private Open Space would be utilised as a 
communal vegetable patch. 

 Each dwelling would have access to adjacent courtyards through a 1.8 metre 
high gate. 

 Brick would be used on all exterior walls at both ground and first floor, with ‘hit 
and miss’ brick used on the upper level of the front façade.  

 The roof form would be mainly flat (3 degree pitch) with the front section of 
dwelling 1 having a sloped roof (21 degree pitch) towards the street, giving an 
impression of a gable roof form.  

 Vehicle access to the garages is via the laneway which abuts the south 
boundary.  

 A 1 metre wide pedestrian path is proposed towards the south boundary, abutting 
the laneway.   

The development plans form Attachment 1. 

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Neighbourhood 
Residential Zone 

A permit is required to construct more than one dwelling on 
a lot.  Pursuant to Clause 32.09-1 no permit is required to 
use land as a dwelling.    

Special Building 
Overlay (SBO) 

Clause 44.05-1 - a permit is required to construct a building 
or construct or carry out works. 

The following particular provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

 Clause 52.06: Car parking 

2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices (25 letters) to the owners and occupiers of adjoining and nearby 
land; and 

 By placing signs on the side, rear and front of the site.  

Council has received one objection to date. A map identifying the location of 
objectors forms Attachment 2.  
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The key issues raised in objections are: 

 Insufficient street setback; 

 Overlooking; 

 Security concerns  

 Traffic and parking; 

 Loss of daylight to adjoining windows; 

 Overshadowing;  

 Site coverage above rescode standard; and 

 Structural damage to adjoining properties.  

A meeting was held onsite between the objector party, the applicant and 2 Council 
officers. No changes were made as a result of this meeting.  

Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

External Agency Objection/No objection 

Melbourne Water No objections were offered to the proposal subject to 
modifications, which, if a permit were to be granted, 
could be addressed by conditions.   

 

Internal 
Branch/Business Unit  

Comments 

Strategic Transport and 
Compliance Branch 

No objections were offered to the proposal subject to 
modifications, which, if a permit were to be granted, 
could be addressed by conditions.   

ESD Unit Council’s Environmentally Sustainable Design 
Officer commented that the proposal exceeds best 
practice ESD requirements. Subject to a few minor 
changes, the proposed development is supported.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application: 

 Clause 9: Plan Melbourne 

 Clause 11.02 Urban Growth 

 Clause 11.04 Metropolitan Melbourne 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

 Clause 16.02 Housing Form 
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Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.08 Environmentally Sustainable Development 

Council’s MSS envisages minimal housing growth in areas outside of Activity Centres 
within the Neighbourhood Residential Zone, to ensure an ongoing supply of single 
dwellings and low density multi-dwelling developments. It is considered that the 
proposal does not represent minimal change, with 3 dwellings on a lot of 
approximately 367 square metres. This is discussed in detail in the assessment 
below.  

Planning Scheme Amendments 

Amendment VC110 – Amendment to the Residential Zones 

Amendment VC110 was gazetted on 27 March 2017, in response to the 
recommendations of the Managing Residential Development Advisory Committee. 
The Amendment changed the Victoria Planning Provisions (VPP) and all planning 
schemes by amending the Mixed Use Zone, Township Zone, Residential Growth 
Zone, General Residential Zone and the Neighbourhood Residential Zone.  

Specific to this application, the Amendment introduced a maximum mandatory height 
limit of 9 metres or 2 storeys in the Neighbourhood Residential Zone, with transitional 
provisions applying for applications lodged prior to the gazette date of the 
Amendment. It is noted that the development proposes a maximum height of 
7 metres, less than the maximum mandatory height limit specified.  

The Amendment also introduced a minimum garden area requirement for lots over 
400 square metres, with transitional provisions applying for applications lodged prior 
to the gazette date of the Amendment. As the lot is less than 400 square metres, 
there would be no minimum garden area requirement, even if the application was 
subject to the new provisions.   

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 
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4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.   

Does the proposal respond to the preferred character of the area? 

The proposal responds positively to Council’s Neighbourhood Character policy by: 

 Proposing a maximum double storey form, generally consistent with the height of 
contemporary development in the immediate area. 

 Providing sufficient space in the front setback for a small sized canopy tree, and 
sufficient space in the secluded private open space of each dwelling for a small 
sized canopy tree, with the width of these areas exceeding the minimum width of 
1.8 metres required by the Moreland Tree Planting Manual for Residential Zones, 
2014. 

 Providing habitable room windows facing both Davison Street and the side 
laneway, which maximise opportunities for casual surveillance.  

 Locating all car parking to the side of the dwelling and accessed from the 
laneway, ensuring that car parking is not a dominate feature within the 
streetscape.  

 Proposing a screened waste storage area under the staircase of each dwelling, 
ensuring that waste storage is screened from view. 

However, the proposal fails to respond to the above policy objectives by: 

 Proposing a double storey form in the rear yard, which would disrupt the open 
rear yard character of those properties which front both Davison and Ford 
Streets. While there is built form in the rear of some existing dwellings, this is 
confined to single storey only, ensuring that the open rear yard character of the 
area is maintained.  

 Providing between 15 and 16 square metres of secluded private open space 
(over 3 metres in width) to each dwelling, less than the 25 square metres 
required by Clause 55 (ResCode).  

 Providing approximately 30 square metres of private open space to each 
dwelling, less than the 40 square metres required by Clause 55 (ResCode).  

 Proposing a double storey built form to the street with no setbacks at upper 
floors. This architectural style would not integrate with the traditional and modest 
scale of built form scale, siting and appearance of the surrounding context, 
particularly when viewed from the Davison Street streetscape.  

 Further discussion regarding this point can be found below (Clause 55.06-1 - 
Design detail objective - Standard B31). 

 Proposing 3 dwellings, which is more intense that nearby multi-unit development, 
limiting opportunities for landscaping.  

The proposal is not considered an acceptable response to Clause 22.01 
(Neighbourhood Character) and Clause 55 (ResCode) of the Moreland Planning 
Scheme. 

Has adequate car parking been provided?  

A total of three spaces are required for the dwellings. The development provides 
three on-site spaces. The proposed development satisfies the Moreland Planning 
Scheme with respect to the provision of car parking. 

The dwellings will not be eligible for parking permits in the event that parking 
restrictions are imposed by Council on the street. 
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What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
have assessed the proposal and consider that the development will result in nine 
additional vehicle movements per day on Davison Street. This remains within the 
street’s design capacity and is not expected to cause traffic problems.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it: 

 Utilises the rear/side laneway for vehicle access to allow street frontages to 
prioritise pedestrian movement and safety and to create active frontages. 

 Limits the removal of on-street public parking spaces, removal of street trees, and 
encroachment into landscaped front setbacks. 

 Provides 1 bicycle space per dwelling.  

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

ESD features of the development are considered to be exceptional and include: 

 An average 7.5 star thermal performance rating, above the 6.0 star minimum 
required by the Building Code of Australia and above the 6.5 star best-practice 
minimum generally required by Council.  

 A 4 KW rooftop solar system for each dwelling.  

 Operable external shading, including large external blinds to the northern 
windows, allowing active management of unwanted thermal gain while 
maximising access to natural light. 

 Providing high performance double glazed timber framed windows throughout the 
development.  

 No active cooling (air-conditioning) with ceiling fans used in each bedroom and 
living area.  

 A 2,000L water tank provided to each dwelling, to be plumbed directly to toilets 
for flushing and for irrigation purposes, decreasing potable water use.  

 Electric vehicle charging points available in the garage of each dwelling, along 
with dedicated bicycle parking.  

 A commitment to using recycled materials during the construction phase, with 
new materials to be low or zero Volatile Organic Compounds (VOC) paints, 
materials and finishes throughout. p 

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 21.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community. 
While the development would be double storey, the main living area and kitchen 
would be at ground floor, thus being accessible to people with limited mobility. The 
width of the staircases would also allow a stairlift to be retrofitted at a later stage, if 
required. Given the size of the development proposed, these initiatives are 
considered an acceptable response to Clause 21.03-3. 

Does the proposal satisfy the requirements of Clause 55? 

A detailed assessment of the proposal against the objectives and standards at 
Clause 55 has been undertaken. The proposed development fails to comply with the 
standards and objectives of Clause 55. Key issues from the Clause 55 assessment 
are discussed under the headings below.  
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Clause 55.03-1 - Street setback objective - Standard B6 

As the site is the first in the street, the front setback should be the same as the 
adjoining lot, being 5.4 metres in this instance. The proposed front setback is 2.9m, 
approximately half that of the adjoining lot. The front setback is measured from the 
property boundary to the front wall of the dwelling, excluding porches and verandas 
(or similar). The applicant has relied on the side wall of 72-74 Hope Street, which is 
built to its side boundary. Clause 55.03-1 specifically excludes development on 
adjoining lots that do not front the same street when determining the appropriate 
street setback. This is because a side setback is commonly less than that of a front 
wall, with high fences and/or walls a common characteristic of the side of dwellings. 
The side wall of 72-74 Hope Street is not considered reasonable justification for a 
variation to front setback standard in this instance. 

The applicant has also relied on the carport at the adjoining dwelling, which is built in 
front of the dwelling with no street setback. As noted above, the front setback is 
measured from the property boundary to the front wall. Clause 55.03-1 allows 
encroachments into the front setback for ‘porches, verandahs and pergolas that are 
less than 3.6 metre in height’. While the carport does not meet this definition, it is a 
similar lightweight structure, approximately 2.5 metre in height. The carport at the 
adjacent site has no side or rear wall, and no gate or door to the street. While it does 
encroach into this setback, it is relatively unobtrusive in comparison to a 7m (H) brick 
wall, as proposed at the subject site.  

While the context of the development may allow some variation, the variation sought 
in this instance would not respect the existing character of Davison Street or the 
wider neighbourhood, and is not supported. Compliance with this objective could not 
be conditioned.  

Clause 55.03-3 - Site coverage objective - Standard B8 

As stated on the advertised plans submitted with the application, the proposed site 
coverage is 64.5% (235.95 square metres of the 365.84 square metre site). In 
discussions with the applicant, it was determined that this site coverage as stated 
included the pedestrian walkway along the sites southern boundary (abutting the 
boundary), which is not a covered or built on area. With the exclusion of the 
pedestrian walkway (approximately 32 square metres) the site coverage would be 
55.75% (203.95 square metres of the 365.84 square metre site), which meets the 
standard.  

Further, the applicant has advised that they would accept a permit condition that 
increased the setback from the northern boundary, which would decrease the site 
coverage to approximately 53% (194.95 square metres of the 365.84 square metre 
site). This is further discussed below (in respect to Standard B28 and B29).  

Clause 55.04-2 - Walls on boundaries Objective - Standard B18 

The boundary wall at the rear (dwelling 3) would have a maximum height of 
approximately 7.1 metres, 3.5 metres greater than the standard recommends. This is 
acceptable, given the wall would abut a laneway used for vehicle traffic only, and not 
an area of public/private open space or an area that is likely to be frequented by 
pedestrians. There is an existing double storey brick wall at the rear of 80-86 Hope 
Street, with boundary walls of single and double storey common along the rear/side 
laneway. A wall of this height would respect the existing neighbourhood character, 
and would not have any unreasonable amenity impacts on adjoining dwellings.  

While the length of the wall is considered acceptable and does not form a 
recommended ground of refusal, the applicant has advised that they would accept a 
permit condition that would decrease the length of the western wall from 8.5 metres 
to 6.6 metres.  
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Clause 55.05-1 - Accessibility objective - Standard B25 

Clause 55.05-1 encourages designs to consider the needs of those with limited 
mobility, with dwelling entries to be accessible. It is noted that there is a step into the 
front door of each dwelling, which may be difficult for some persons to navigate. This 
step is required due to the raised floor level required by Melbourne Water, and is not 
a design choice by the applicant. Given the SBO and Melbourne Water’s 
requirements, a variation to the standard is considered acceptable in this instance.  

Clause 55.05-4 - Private open space objective - Standard B28 

Standard B28 recommends 40 square metres of Private Open Space (POS), with 
25 square metres of this to be Secluded Private Open Space (SPOS) at the rear or 
side of the site with a minimum width of 3 metres.  

Each dwelling is provided with a 30 to 31 square metre courtyard, with approximately 
half of this being less than the minimum 3 metres in width. This provides an area of 
SPOS less than the standard required. In total, each dwelling is provided with an 
area of POS of approximately 37 square metres (including the front setback), which 
is less than the standard requires. Council’s Neighbourhood Character Policy 
requires development in the Neighbourhood Residential Zone to provide ground level 
SPOS in excess of the Clause 55 requirements. Thus, the development fails to 
provide adequate POS or SPOS.  

The applicant has agreed to a permit condition, should a permit be granted, which 
increases the areas of SPOS through an increased setback of the living area wall 
from the northern boundary. The setback is specified at 2.55 metres, with a minimum 
setback of 3 metres increasing the size of SPOS to each dwelling to approximately 
33 square metres, which meets the standard. Should a permit be granted, this could 
form a condition. 

Clause 55.05-5 - Solar access to open space objective – Standard B29 

Clause 55.05-5 recommends that the southern boundary of SPOS should be set 
back from any wall on the north (2 +0.9h), where ‘h’ is the height of the southern wall. 

The southern wall of the dwelling at 3 Davison Street, the neighbouring dwelling, is 
approximately 3.59 metres high, being the difference between ground level (RL 
45.46m) and the top of the wall/gutter (RL 49.05m). A wall of this height would 
require the southern wall of the dwellings at the subject site to be setback 
5.231 metres, where as a setback of between 4.5-6.6 metres is proposed. The wider 
area of the SPOS abuts the carport while the smaller area abuts the living area. If the 
areas of SPOS where larger, a variation may be considered appropriate. However, 
taking into account the size of the areas of SPOS and their likely need to 
accommodate additional service items (clothes lines, storage sheds, water tank(s) 
and hot water heaters), a variation is not considered acceptable in this instance.  

As discussed above, the applicant has agreed to an increased setback from the 
northern boundary, which would increase the overall size of the area of SPOS and 
would result in a non-compliance with the standard of approximately 0.259 metres. 
While not in isolation fatal to the application, failure to comply with the standard 
indicates an overdevelopment of the site. Should a permit be issued, full compliance 
with the standard could be conditioned, but at the cost of a decreased living space at 
ground level.  
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Clause 55.05-6 - Storage objective - Standard B30 

Above bonnet storage is shown on the plans. Council’s Development Advice 
Engineer has confirmed that this sized space would accommodate a storage area up 
to 3.2 cubic metres, less than the 6 cubic metres recommended by the Standard. A 
common problem in townhouse and unit developments is lack of storage, with full 
compliance considered necessary to meet the future storage needs of the occupants.  
Should a permit be issued, the provision of additional storage could be a condition, 
however this would further reduce the available SPOS.  

Clause 55.06-1 - Design detail objective - Standard B31 

Clause 55.06-1 encourages the design of new development to respect the façade 
articulation and detailing, window and door proportions, roof form, verandas, eaves, 
and parapets of the existing neighbourhood character.  

As briefly discussed above, the proposal is for a double storey built form with no 
setbacks at the upper level. There would be no veranda or eaves, with no front door 
facing the street. The roof form is a contemporary interpretation of a gable roof form, 
with the first floor element partially concealed behind the ‘hit and miss’ brick work. A 
gable roof form is not characteristic of the street, with the mostly Victorian-era 
dwellings in Davison Street characterised by mainly hipped roofs.  

This architectural style would not integrate with the built form scale, siting and 
appearance of the surrounding context, particularly when viewed from the Davison 
Street streetscape. Compliance with this objective could not be conditioned, and is 
considered a key flaw with the current design.  

Does the proposal result in excessive loss of trees and habitat? 

The Landscaping Objective of Clause 55 requires consideration to be given to the 
retention of existing trees and protection of any predominant landscape features of 
the neighbourhood. However, the land is zoned for residential purposes and there 
are no specific vegetation protection overlays applicable to the site. The tree 
proposed to be removed is a medium sized lemon tree in the rear yard. The tree is 
not considered of such importance to warrant significant redesign to enable retention.  

5. Response to Objector Concerns 

The following issues raised by objectors are discussed in section 4 of this report: 

 Insufficient street setback; 

 Traffic and parking; and 

 Site coverage above rescode standard. 

Other issues raised by objectors are discussed below. 

Loss of daylight to adjoining windows 

Clause 55.04-3 requires new development to be setback half the height of the wall, 
where the wall height would be over 3m. Any setback may include the setback on the 
adjoining lot. The height of the northern wall is 7m, which would require a setback of 
3.5m. A setback of 4.5m is proposed, which exceeds the standard.  

Privacy/overlooking 

Clause 55.04-6 (Overlooking) of the Moreland Planning Scheme does not aim to 
eliminate all overlooking, but rather seeks to prevent unreasonable overlooking. Up 
to 9 metres is the standard accepted by state-wide provisions as being a reasonable 
distance where screening is required to minimise overlooking. The development 
would provide screening along both side boundaries, with planter boxes used to 
soften the appearance of the screens. This is considered an acceptable level of 
screening to prevent unreasonable overlooking.  
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Overshadowing 

Due to the orientation of the lot and the laneway at the south (side) and west (rear) of 
the site, there would be no additional shadow cast on adjoining areas of private open 
space. Any shadow cast would fall within the existing shadows on adjoining lots cast 
by dwellings, fences and outbuildings.  

Security concerns 

The objector has raised concerns that persons may be able to jump from the upper 
floor windows into the backyard of the property to the north. There is no evidence to 
suggest that this would occur, and is not relevant to the determination of this 
application.  

Structural damage to adjoining properties 

Building work can sometimes affect adjoining properties. An owner who is proposing 
building work has obligations under the Building Act 1993 to protect adjoining 
property from potential damage from their work. If building work is close to or 
adjacent to adjoining property boundaries, then the relevant building surveyor may 
require the owner to carry out protection work in respect of that adjoining property. 
This is to ensure that the adjoining property is not affected or damaged by the 
proposed building work. Protection work provides protection to adjoining property 
from damage due to building work. It includes but is not limited to underpinning of 
adjoining property footings, including vertical support, lateral support, protection 
against variation in earth pressures, ground anchors, and other means of support for 
the adjoining property. This process is not controlled or overseen via the planning 
process and regulations. It is a matter addressed at the building permit stage. 

Additional space required for canopy tree planting 

A landscape plan has been provided, which shows sufficient space has been 
provided in the courtyards to accommodate three small sized canopy trees. There 
would also be space in the front setback for a small canopy tree.  

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

It is considered that the proposed construction of three double storey dwellings is an 
overdevelopment of the site, as it fails to meet the purpose of the Neighbourhood 
Residential Zone: 

to manage and ensure development respects the identified 
neighbourhood character… 

Further the proposed development fails to achieve minimal change, as encouraged 
within the Neighbourhood Residential Zone by local policy. 

While the development displays best practice environmentally sustainable design, 
this should not come at the expense of neighbourhood character and compliance 
with the standards and objectives of Clause 55 of the Moreland Planning Scheme.  

Since the consideration and deferral of the application at the April Urban Planning 
Committee Meeting, revised information has been supplied by the permit applicant 
which has resolved issues regarding site coverage and the provision of adequate 
private open space.  
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The following significant concerns with the proposed development remain 
unresolved: 

 Double storey in the rear yard, contrary to Council’s Neighbourhood Character 
Policy; 

 Insufficient street setback, contrary to Clause 55.03-1 of the Moreland Planning 
Scheme and contrary to the prevailing front setback along Davison Street; and 

 An architectural form, upper level setback and roof form which would not 
integrate into the Davison Street streetscape.  

While failure to comply with each local planning policy objective and each objective of 
Clause 55 of the Moreland Planning Scheme is not in isolation fatal to the 
application, the number and areas of non-compliance are significant. On the balance 
of policies and controls within the Moreland Planning Scheme and objections 
received, it is considered that application No MPS/2016/848 should be refused on the 
grounds included in the recommendation of this report. 
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DED39/17 88-90 LYGON STREET, BRUNSWICK EAST - PLANNING 
PERMIT APPLICATION MPS/2016/343 (D17/97635) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the partial demolition, including alterations and additions 
to the existing building and construction of a 5 storey building, comprising 7 dwellings. The 
application was advertised and 3 objections were received. The main issues raised in the 
objections are overdevelopment in the area, loss of views, property values and impact on the 
commercial premises.  

A Planning Information and Discussion meeting was not held; however each objector was 
contacted by telephone. 

This application is being reported to the Urban Planning Committee because the building 
height exceeds the preferred maximum building height in the Design and Development 
Overlay Schedule 19 (Brunswick Activity Centre – Lygon Street Local Area) (DDO19) by 
2.4 metres.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations are: 

 Heritage impacts 

 Building height  

 On-site amenity 

 Pedestrian entry and service location  

The proposal has strong strategic support given its location in the Brunswick Activity Centre. 
The proposal presents an acceptable design response in relation to the heritage and built 
form guidelines of DDO19, provides for good ESD outcomes and internal amenity. 

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the 
proposal. 

 

Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/343 be issued for the 
alterations and additions to the existing building and construction of a 5 storey building, 
comprising 7 dwellings at 88-90 Lygon Street, Brunswick East subject to the following 
conditions: 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 3 copies must be 
provided. The plans must be generally in accordance with the plans submitted on 
31 March 2017 but modified to show: 

a) Various amendments to the façade treatment of the building as shown in the 
plans submitted to Council on 19 April 2017, prepared by MAP Architecture 
including the following: 
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i. Increase the proportion of the perforated metal screen to the north facing 
balcony of the 4th floor. 

ii. Align 3rd and 4th floor windows facing west (Lygon Street). 

iii. Extend the white canopy of the feature entry to include the booster 
cupboard, treated with white perforates panels. 

iv. Internal changes to the ground floor layout to provide for an increased 
glazed entry area of 3.23 metres and reduced setback to restaurant refuse 
entry. 

b) Deletion of the south facing balcony of Dwelling 1.01 and the 1.7 metre high 
parapet wall along the south boundary, as shown on TP102 submitted to Council 
on the 19 April 2017. 

c) The south facing bedroom window of Dwelling 1.01 to be a highlight window as 
per the plans dated 31 March 2017. 

d) Provision of windows on each level of the stairwell.  

e) Capacity and location of the Solar PV system. 

f) Any modifications arising from the Acoustic Report in accordance with Condition 
3 of this permit.  

g) Any changes and/or initiatives recommended in the amended Accessibility 
Report required by Condition 8 of this planning permit.  

h) The location of any air-conditioning units and other plant equipment, including 
any screening. 

Secondary consent  

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. This does not apply to any exemption 
specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless 
specifically noted as a permit condition. 

Noise attenuation 

3. Prior to the endorsement of plans, a report prepared by a qualified Acoustic Engineer 
must be submitted to the satisfaction of the Responsible Authority outlining specific 
noise attenuation measures to mitigate noise from Lygon Street, lift core and existing 
commercial building to the south. Construction and maintenance of the buildings must 
be in accordance with the recommendations contained in this report to the satisfaction 
of the Responsible Authority. 

4. Prior to the occupation of any dwelling approved under this permit, a report from a 
suitably qualified Acoustic Engineer must be submitted to the Responsible Authority. 
The report must be to the satisfaction of the Responsible Authority and must confirm 
that all noise attenuation measures to limit noise to dwellings required under the 
endorsed acoustic report have been implemented. 

Development Contribution Plan 

5. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan indexed in accordance with the indexation provisions of the 
applicable schedule to the Development Contributions Plan Overlay. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 
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a) For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or 

b) Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

Environmentally Sustainable Design 

6. All works must be undertaken in accordance with the endorsed Environmentally 
Sustainable Development (ESD) Management Plan to the satisfaction of the 
Responsible Authority. No alterations to the ESD Management Plan may occur without 
the written consent of the Responsible Authority. 

7. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Environmentally Sustainable Development (ESD) Management Report, 
approved pursuant to this permit, or similarly qualified person or company, must be 
submitted to the Responsible Authority. The report must be to the satisfaction of the 
Responsible Authority and must confirm that all measures specified in the 
Environmentally Sustainable Development (ESD) Management Plan have been 
implemented in accordance with the approved plan. 

Accessibility report 

8. Prior to the endorsement of plans, an Access Plan must be prepared by a suitably 
qualified access auditor to assess any plans and provide advice/recommendations on 
access and mobility issues to the satisfaction of the Responsible Authority. The Plan 
must be submitted to and approved by the Responsible Authority. The Plan must 
provide for, but not be limited to, the following:  

a) Demonstrating that all dwellings are able to be visited by a person with limited 
mobility by providing: 

i. An accessible path from the street and car park areas to a level entry; 

ii. Minimum width of 850mm for doors and 1000mm for hallways at entry 
level; and 

iii. A clear path of travel from the accessible entry to a living area and toilet 
suitable for people with limited mobility. 

b) Demonstration that the nominated adaptable dwellings meet the requirements in 
the Livable Housing Guidelines, produced by Livable Housing Australia. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
Access Plan and associated notated plans will form part of this permit.  

9. The recommendations of the endorsed accessibility report must be implemented to the 
satisfaction of the Responsible Authority prior to the occupation of the development. 
No alterations to the accessibility report may occur without the written consent of the 
Responsible Authority.  

10. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the accessibility report approved pursuant to this permit, or similarly qualified 
person or company, must be submitted to the Responsible Authority. The report must 
be to the satisfaction of the Responsible Authority and must confirm that all measures 
specified in the accessibility report have been implemented in accordance with the 
approved report.  
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Waste management  

11. The Waste Management Plan prepared by Leigh Design Pty Ltd, dated 24 November 
2016 approved under this permit must be implemented and complied with at all times 
to the satisfaction of the Responsible Authority unless with the further written approval 
of the Responsible Authority. 

General 

12. Prior to the issuing of Statement of Compliance or occupation of the development, 
whichever occurs first, all visual screening measures shown on the endorsed plans 
must be installed to the satisfaction of the Responsible Authority. All visual screening 
and measures to prevent overlooking must be maintained to the satisfaction of the 
Responsible Authority. Any screening measure that is removed or unsatisfactorily 
maintained must be replaced to the satisfaction of the Responsible Authority. 

13. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

14. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Moreland City Council, City Infrastructure Department). 

15. Stormwater from the land must not be directed to the surface of the right-of-way to the 
satisfaction of the Responsible Authority. 

16. The surface of all balconies are to be sloped so the stormwater run-off does not fall 
onto the public footpath to the satisfaction of the Responsible Authority. 

17. Unless with the written consent of the Responsible Authority, any plumbing pipe, 
ducting and plant equipment must be concealed from external views. This does not 
include external guttering or associated rainwater down pipes. 

18. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

Time 

19. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within six months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes: This note is for information only and does not constitute part of this notice 
of decision or conditions of this notice of decision.  

Note 1: Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  
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REPORT 

1. Background 

Subject site  

The subject site is located at 88-90 Lygon Street, Brunswick East on the south-east 
corner of Lygon Street and Weston Street. 

The site comprises of two allotments, 88 and 90 Lygon Street. Combined they have a 
frontage to Lygon Street of 12.19 metres and a depth of 30.48 metres, yielding a total 
site area of 368 square metres. 

The site is occupied by a double storey cement render building with an outbuilding at 
the rear. The existing buildings are used as a restaurant at ground level with an 
associated caretaker’s dwelling on the first floor.  

There are no restrictive covenants indicated on the Certificate of Title. The site 
includes a carriageway easement running parallel to the site’s eastern boundary. 

Surrounds 

The surrounding area is characterised by commercial uses predominantly on the 
ground floor with residential dwellings located above. In relation to the built form, 
there is a combination of low rise single and 2 storey terraces alongside new higher 
multistorey buildings. 

Opposite the subject site to the north is a mixture of single and 2 storey buildings 
including the large scale Tip Top residential development comprising of a 5 storey 
apartment building and town houses. 

Adjoining the subject site to the south is a 2 storey building, with what appears to be 
open space at the rear. To the east is a laneway separating the site from a single 
storey brick building located within the Industrial 3 Zone. This building is setback 
approximately 13.5 metres from Weston Street with the frontage used for car parking. 

Of importance to the character is the physical change in Lygon Street, as it widens to 
the south, creating a different atmosphere and character. 

A location plan forms Attachment 1. 

The proposal 

The proposal is summarised as follows: 

 Partial demolition of the existing roof structure and buildings beyond the first 10 
metres of the original building.  

 Construction of a five storey building to the rear of the heritage buildings 
containing:  

 ground floor entry and services area;  

 7 dwellings above; and  

 an enclosed car parking area at the rear containing 14 car parking spaces 
within a car stacker.  
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 The basement of the building will accommodate seven storage cages, 5000 litre 
water tank, fire pump and switch room. 

 Pedestrian access to the residential apartments are provided from Weston Street 
with the ground floor also including the existing restaurant fronting Lygon Street, 
residential and commercial bin storage areas, bike storage area for 10 bikes, gas 
metre and booster cupboards. 

 The mix of dwellings consists of a single 1-bedroom dwelling, three 2-bedroom 
dwellings and three 3-bedroom dwellings.  

 Materials and finishes for the new five storey building include a combination of 
masonry walls, render, metal cladding, metal perforated screen and glazing. 

The development plans form Attachment 2. 

Statutory controls – why is a planning permit required? 

Control Permit Requirement 

Commercial 1 Zone Pursuant to Clause 34.01-4 a permit is required to construct 
a building or construct and carry out works. 

A permit is required for the use of the land as a dwelling 
because the frontage at ground level exceeds 2 metres. 

Heritage Overlays  

(HO439 – Lygon 
Street Precinct E) 

Pursuant to Clause 43-01-1 a permit is required to demolish 
or remove a building, construct a building or construct or 
carry out works. 

Design and 
Development 
Overlay Schedule 19 

Pursuant to Clause 43.02-2 a permit is required to construct 
a building and carry out works. 

The following particular provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

 Clause 45.06: Development Contribution Plan Overlay  

 Clause 45.09: Parking Overlay 

 Clause 52.34: Bicycle Facilities  

 Clause 52.35: Urban context report and design response for residential 
development of 4 or more storeys  

2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices to the owners and occupiers of adjoining and nearby land; and  

 By placing signs on the Lygon and Weston Street frontages of the site. 

Council has received three objections to date. A map identifying the location of 
objectors forms Attachment 1.  

The key issues raised in objections are: 

 Impact on adjacent business (wine bar)  

 General comment about the area becoming an ‘eye sore’ with too many 
apartments. 

 Over supply of apartments in the area 

 Devaluation of property  

 Loss of views  

A phone call was made to each of the objectors to provide them with an opportunity 
to elaborate on their concerns and for Council officers to provide clarification. 
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Amendment to the application after notification 

An application pursuant to Section 57A of the Planning and Environment Act 1987 
was received on the 31 March 2017. The amendment includes: 

 Reduction in the dwelling numbers from 8 to 7; 

 Increased setback of levels 4 and 5by 3 metres from Weston Street; and 

 Internal modification to levels 4 and 5 due to the increased setback. 

Council has decided to accept the amendment. Notification of the amended 
application pursuant to Section 52 of the Planning and Environment Act 1987 was 
not required for the changes to reduce the number of dwellings and also reduce the 
extent of built form from Weston Street, which will not result in any additional material 
detriment.  

Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

Internal 
Branch/Business Unit  

Comments 

Urban Design Unit. No objections were offered to the proposal subject to 
conditions regarding treatment of the balcony and 
inclusion of windows to the stairwell.  

Strategic Transport and 
Urban Safety Branch 

No objections were offered to the proposal subject to 
increasing the number of bicycle parking spaces and 
providing a commercial car parking space for the 
existing restaurant within the car stacker. Concerns 
were raised regarding oversupply of car parking on 
site. 

ESD Unit No objections were offered to the proposal subject to 
modification, which are addressed in the conditions 
detailed in the recommendation.  

Heritage Advisor No objections were offered to the proposal subject to 
the modifications in the external treatment to the 
fourth and fifth storey to present as much as 
possible as a single level. 

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.01- Activity Centres 

 Clause 11.02 Urban Growth  

 Clause 11.03 Open Space 

 Clause 11.04 Metropolitan Melbourne 

 Clause 13.04 Noise and Air 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 15.03 Heritage 

 Clause 16.01 Residential development 

 Clause 16.02 Housing Form 

 Clause 17.01 Commercial 

 Clause 17.02 Industry 
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Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres 

 Clause 21.03-2 Land for Industry and Economic Regeneration 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

 Clause 21.03-6 Open Space Network 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.06 Heritage 

 Clause 22.07 Development of Four or More Storeys 

Council through its MSS, seeks increased residential densities in the Brunswick 
Activity Centre to take advantage of the excellent access to public transport and 
other services within this location. The proposal meets the objectives and strategies 
of the LPPF by incorporating a range of uses including increased housing and active 
spaces at ground level to create and reinforce an active and pedestrian friendly street 
environment. The proximity of the site to a variety of public transport options and the 
provision of bicycle facilities on the site encourages less reliance on cars as a means 
of travel. 

Council’s Neighbourhood Character Policy supports substantial change and creation 
of a new character of increased scale associated with increased density in this 
designated Principle Activity Centre. The proposal enjoys strong strategic support at 
both State and Local level. 

Planning Scheme Amendments 

Amendment C142 seeks to introduce the Moreland Apartment Design Code (MADC) 
as a local policy to the Moreland Planning Scheme. 

An independent panel report, publicly released in June 2015, was supportive of the 
amendment. Council at its August 2015 meeting resolved to adopt the amendment 
and submit it to the Minister for Planning for inclusion into the Planning Scheme. 

In June 2016, the Minister for Planning decided to: 

make no decision on Amendment C142 

further noting that he would: 

reassess this decision once the outcomes of the (State led) Better 
Apartments project are known. 

Importantly, the Minister noted that:  

in making this decision, I acknowledge that, pursuant to section 60(1)(h) 
of the Act, a responsible authority must consider, before deciding on an 
application, ‘any amendment to the planning scheme which has been 
adopted by a planning authority but not, as at the date on which the 
application is considered, approved by the Minister or a planning 
authority’.  

This means that Council must continue to consider and give weight to MADC being a 
Council adopted amendment by a planning authority.  
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Amendment VC136 –Better Apartment Design Guidelines  

Amendment VC136 was gazetted by the State on 13 April 2017. The Amendment 
brings into play a series of objectives and standards that should be met with all new 
apartment buildings. Whilst transitional provisions are in play as the application was 
lodged before the provisions were introduced, the design response substantially 
complies with the new objectives and standards detailed at Clause 58 of the 
Moreland Planning Scheme.  

Amendment C158 -The Moreland Industrial Land Strategy 2015-2030 (MILS)  

The industrial land east of the site is subject to consideration under Council’s recently 
adopted industrial land strategy. The Moreland Industrial Land Strategy 2015-2030 
(MILS) (Amendment C158), was adopted by Council at its 13 July 2016 Council 
Meeting (DED51/16) and submitted to the Minister for Planning. The Amendment 
was approved by the Minister for Planning on the 6 April 2017. 

Human rights consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Does the proposal address heritage issues? 

88 and 90 Lygon Street are affected by a Heritage Overlay (Schedule 439 – Lygon 
Street Precinct E). This schedule affects Lygon Street between Edward Street to the 
north and 36 Lygon Street the south.  

The precinct is of local historical significance as a generally intact example of a late 
nineteenth and early twentieth century shopping strip. Architectural styles 
represented include Victorian, Edwardian and interwar Modern style commercial 
premises.  

Demolition 

The proposed partial demolition of the rear of the building at 88 and 90 Lygon Street 
including outbuildings is considered acceptable on the basis that the front facade and 
majority of the visible part of the hipped roof form of the original building to a 
minimum depth of 10 metres will be retained. 

Additions 

The new five storey building to the rear is an addition to the existing heritage building. 
It adopts a contemporary design and is considered to make a positive contribution to 
the heritage place. The new addition is distinguished from the existing, whilst 
respecting the heritage scale and mass of the existing building. The additions do not 
replicate the historic style or obscure and diminish views of the heritage form. 

One of the key constraints was achieving an appropriate link between the existing 
and new built form along Weston Street. Council’s Heritage Advisor recommended 
that a physical separation be provided through the provision of a recess to ensure 
that the proposed addition will be distinct from, and read as a secondary element to 
the retained portions of the original buildings. This break has been provided at the 
service entrance along the ground floor and continues through the upper three 
storeys.  
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Building Height -DDO19 

The site is located within DDO19, which seeks to limit the building height at 
14 metres, with a maximum street wall height of 8 metres and a 7 metre setback to 
the upper levels from Lygon and Weston Street. 

The proposed building will have an overall height of 16.4 metres (5 storeys), a street 
wall of 11 metres (3 storeys) and a setback of 3 metres from Weston Street. Variation 
to the building height, street wall and upper level setback is considered appropriate 
for the following reasons: 

 A street wall of 3 storeys (11 metres) is considered acceptable in this instance as 
the higher wall corresponds well with the existing heritage building and other 
higher building forms in the immediate context of this particular site.  

 A 3 metre setback for the fourth and fifth level, in lieu of 7 metres preferred in the 
DDO19 is considered acceptable for the following reasons: 

 A 3 metre setback allows the 3 storey street wall to remain a visually 
dominant element in accordance with the design objectives of the DDO19. 

 The external design and presentation of the street wall is more pronounced 
through the introduction of a ‘frame’ feature. This design detail also assists 
to visually separate the street wall from the upper levels.  

 Council’s Urban Design Unit have recommended that the perforated screens 
used on lower level north facing balconies be carried through to the 5th 
storey in lieu of rendered panels to ‘lighten’ the appearance of the balcony. 
This change has been incorporated in the amended north elevation plan 
submitted to Council on 19 April 2017 (Attachment 3 and 4). Council’s 
Urban Design Unit have reviewed the plans and are satisfied with the 
material change. 

 The combination of the setback and exterior appearance provides for an 
acceptable outcome. 

 The overall height of the building is 2.4 metres above the preferred height 
outlined in the DDO19. This variation is acceptable for the following reasons: 

 The 5 storey building reflects the policy objective to create a new mid-rise 
built form character in the area. 

 The existing heritage building fronting Lygon Street remains the visually 
dominant element. The new building is setback 10 metres to the rear of the 
two storey heritage building and is largely concealed. The setback from 
Lygon Street exceeds the minimum setback outlined in the DDO19 by 
3 metres. 

 The contemporary building design and use of high-quality materials will 
ensure the new development makes a positive contribution to the 
streetscape character of Weston Street. 

 Council’s Heritage Advisor has recommended that the fourth and fifth storey 
be slightly redesigned to change the external treatment of these levels to 
present as much as possible as a single floor level. This change has been 
incorporated in the amended west elevation plan submitted to Council on the 
19 April 2017 (Attachment 3 and 4). The windows on these levels have 
been aligned and a vertical metal edge detail incorporated to present the top 
two levels as a single framed element. 

It is noted that the street wall height, setbacks and the overall building height is 
supported by Council’s Urban Design Unit and Heritage Advisor. 
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Does the proposal comply with the draft Moreland Apartment Design Code 
(MADC)? 

The proposal generally complies with the policy objectives of MADC and provides for 
good internal amenity, including apartment sizes, daylight access, natural ventilation, 
dwelling diversity and provision of communal facilities. Variations are sought to 
building separation standards.  

Building Separation to adjacent property 

MADC provides guidance in relation to building separation. One of the objectives of 
building separation is to ensure adequate daylight is provided to proposed habitable 
rooms and ensure equitable development of adjoining properties. 

MADC requires a 3 metre setback for buildings up to four storey’s with a bedroom 
outlook to a boundary. The proposal has two bedroom windows one each on the first 
and second storey facing the southern boundary where a setback of only 1.45 metre 
is provided.  

The variation to the standard in this instance is acceptable for the following reasons: 

 Only 2 windows are orientated to face the southern boundary.  

 These are secondary bedrooms in the proposed two bedroom dwellings, with 
living areas and master bedrooms facing north to Weston Street, which will 
provide for a quality outlook for residents. 

 No overlooking from these windows will occur as they are shown as highlight 
windows and are located adjacent to a commercial tenancy. 

 The setback of 1.45m for a width of 9.66m will ensure equitable development of 
adjoining property to the south is provided. 

Building separation from the lane 

The MADC building separation standard also states that development of three to 
eight storeys should be setback up to 3 metres from the centre line of the lane. 

The proposal is built to the rear boundary to the full height of 5 storeys. Two 
dwellings have a bedroom window located on the boundary of the lane which do not 
comply with the required setback.  

Compliance with this standard is not considered necessary as the land to the east of 
the site is located within the Industrial 3 Zone. Therefore, the additional setbacks 
from the lane are not needed in relation to providing daylight to habitable rooms, 
reducing overlooking and providing for equitable development opportunities, as land 
in the industrial zone cannot be developed for residential purposes. 

It is however noted that the land to the east forms part of the MILS amendment which 
was approved on 6 April 2017. Under this review the land to the east is proposed to 
transition to employment. Pursuant to Clause 21.03-2 (Objective 5) Employment 
Areas will support the transition from traditional industrial uses to a broader range of 
employment uses and prioritise employment uses over residential uses.  

Furthermore any rezoning proposal for this land may not occur for many years, if at 
all and it would be inappropriate to require these modifications to the current proposal 
based on uncertain potential future residential rezoning and redevelopment of this 
neighbouring land. 

Dwelling size and layout 

It is considered that the proposed development provides for dwellings which are 
suitably sized and arranged in a manner that will enable flexibility of use and 
functionality. Each dwelling exceeds the floor plate size recommended in MADC by 
between 1.5 to 32.5 square metres.  
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Acoustic performance  

A number of habitable room windows are orientated towards Lygon Street, an arterial 
road and tram route corridor which generates a significant level of noise, even 
through the night.  

Immediately adjoining the site to the south at 86 Lygon Street is a commercial 
tenancy which has a permit for a wine bar, also known as Eydie’s Bar. The business 
operator has lodged an objection with concerns relating to the impact and tension 
that might arise between the uses. As the proposed building will have 4 bedroom 
windows facing the subject site. The planning permit (MPS/2010/73) for the site at 
86 Lygon Street allows the business to operate from 4 pm to 1 am Monday to 
Sunday, with a condition that no live amplified music is permitted at the site and that 
no music other than of a type and volume appropriate to background music may be 
emitted from external speakers in the courtyard. 

Internally some bedrooms are located adjacent to the lift shaft and this may result in 
noise within these rooms. 

A condition is included in the recommendation requesting an acoustic report be 
submitted outlining noise attenuation measures for the site. 

Pedestrian entry and circulation 

Concerns have been raised regarding the location of site services (booster and gas 
metre cupboards) adjacent to the pedestrian entry on Weston Street. It is 
acknowledged that these are necessary and their location is to some degree dictated 
by other service authorities. Furthermore the primary frontage to Lygon Street is 
almost entirely glazed, is of heritage significance and provides for an active frontage 
to the streetscape.  

The applicant has attempted to respond to criticism regarding the design and location 
of the services within the revised concept plans submitted to Council on 19 April 
2017 through the following amendments: 

 Increase the width of the ground floor glazing from 2.65 metres to 3.2 metres; 
and 

 Extend the entry future white canopy to include the booster cupboard which will 
be treated with white metal perforated panels.  

These changes seek to increase the amount of glazing and prominence of the entry 
to Weston Street along the ground floor north façade. The white feature canopy sits 
against a dark grey render wall in order to accentuate its prominence in the 
streetscape. This detail is best demonstrated on the 3D perspective plan in 
Attachment 5 of the report. The revised plans are considered to provide for an 
acceptable response.  

Council’s Urban Design Unit has suggested that windows be incorporated into the 
stairwell to provide for natural light as required by MADC. A condition is included in 
the recommendation to ensure that a window is provided on each level of the 
stairwell.  

Storage  

A total of 7 storage cages are provided within the basement of the building of varying 
areas, most less than that required by MADC. The variation of between 0.4 and 
2 cubic metres is considered appropriate as the dwellings are spacious and provide 
good areas of storage within dwellings which are above the recommended minimal 
apartment size as outlined in MADC. Separate bike parking is provided.  
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Waste management 

The residential and commercial waste area is shown on the ground floor plan. A 
Waste Management Plan prepared by Leigh Design dated 24 November 2016, 
provides for private waste collection for the restaurant and caretaker’s dwelling and 
Council collection for the dwellings. The report and plans have been reviewed by 
Strategic Transport and Urban Safety Branch who accept this arrangement.  

Has adequate car and bicycle parking been provided?  

The proposal comprises of a single 1 bedroom dwelling, x3, 2 bedroom dwellings and 
x3, 3 bedroom dwellings (total of 7 dwellings). Pursuant to Clause 52.06, 10 spaces 
are required for the dwellings, no visitor space is required as the site is located within 
the Parking Overlay.  

The existing restaurant and caretaker’s dwelling benefits from parking credits, as 
these existing uses do not have car parking on the site at present. The development 
provides a total of 14 on-site spaces satisfying the Moreland Planning Scheme with 
respect to the provision of car parking.  

Council’s Development Advice Engineer has recommended that 1 car space be 
specifically allocated to the business, with the balance split between the dwellings. 

The specific request to designate a space to the commercial tenancy would trigger 
the Building Code of Australia requirement for provision of an accessible (disabled) 
space. This would further reduce the potential parking provision on the site. Lack of 
allocation of car parking through permit conditions does not mean that one cannot be 
provided to the commercial premises. It is instead considered to be reasonable to 
leave parking allocation to the demands of the future occupants and managed by the 
Owner’s Corporation. 

In this instance, given the size of the restaurant, it is likely that most deliveries would 
occur during the day from courier vans rather than trucks. The loading requirements 
could be met from car parking bays in the street, without the need for a formal 
loading area noting short-term parking is available to the Lygon Street frontage and 
permit designated parking for the local business are available to the Weston Street 
frontage. This is a common arrangement in Lygon Street and other commercial 
shopping strips.  

The dwellings will not be eligible for parking permits and this is included as a note on 
the planning permit in the recommendation.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it: 

 Utilises the rear laneway for vehicle access to allow street frontages to prioritise 
pedestrian movement and safety and to create active frontages. 

 Limits the removal of on-street public parking spaces, removal of street trees, and 
encroachment into landscaped front setbacks. 

 Provides 10 bicycle spaces. 
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Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

ESD features of the development include: 

 A 4 kW Solar Photovoltaic System  

 6.4 star average energy rating 

 Rainwater harvesting for toilet flushing and irrigation. 

The application was forwarded to Council’s ESD Unit who advised that: 

the quality of the ESD submission for the development is high, with 
appropriate targets satisfying Clause 22.08 Best practice and good 
supporting documentation provided.  

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 23.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community. The 
application was not accompanied with an accessibility report and the plans do not 
show any of the dwellings to be adaptable. A condition is included in the 
recommendation, to ensure the proposed development is consistent with Liveable 
Housing Design Guidelines.  

5. Response to Objector Concerns 

The following issues raised by objectors are addressed in section 4 of this report: 

 Impact on adjacent commercial premises 

 Building design  

Other issues raised by objectors are addressed below. 

Oversupply of apartments 

The Victorian planning system does not enable Council to determine a planning 
permit application based on an assessment of demand. Whether or not a demand 
exists is not a relevant consideration on which Council can base a decision to either 
approve or refuse an application.  

Loss of views 

While the Victorian Civil and Administrative Tribunal has recognised that views can 
be a relevant amenity consideration, it has also held that there is no right to a view 
and that the weight to be given to the amenity impact of loss of views is diminished 
where no planning control applies encouraging retention or sharing of views. There is 
no specific policy or provision regarding views within the Moreland Planning Scheme. 
In this context, it is not considered that the extent of loss of view in this case does not 
warrant a variation to, or refusal of the proposal. 

Property values 

The Victorian Civil and Administrative Tribunal and its predecessors have generally 
found claims that a proposal will reduce property values are difficult, if not impossible, 
to gauge and of no assistance to the determination of a planning permit application. It 
is considered the impacts of a proposal are best assessed through an assessment of 
the amenity implications rather than any impact upon property values. This report 
provides a detailed assessment of the amenity impact of this proposal. 

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 
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8. Conclusion 

It is considered that the proposed development presents an appropriate design 
response to the site constraints and relevant planning policy. The proposed 
variations to the setback and heights of the Design and Development Overlay 19 are 
acceptable and the proposed design is respectful of the heritage character. 

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that a Notice of Decision to Grant a Planning 
Permit No MPS/2016/343 should be issued for the partial demolition, including 
alterations and additions to the existing building and construction of a 5 storey 
building, comprising 7 dwellings to the rear, subject to the conditions included in the 
recommendation of this report. 
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DED40/17 55 - 63 NICHOLSON STREET, BRUNSWICK EAST - 
PLANNING PERMIT APPLICATION MPS/2016/398 
(D17/138326) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

This report considers an application currently before the Victorian Civil and Administrative 
Tribunal (VCAT) for the construction of a 7 storey building with an 8th storey roof deck and 
communal laundry, containing four shops/home offices, 1 food and drink premises, 
72 dwellings and basement car parking.   

This report details the assessment of the ‘without prejudice’ draft amended plans with 
revision date 6 April 2017 that make changes to a proposal that was originally refused by the 
Urban Planning Committee on 21 December 2016.  

The original application sought approval for the construction of a 7 storey building with an 
8th storey roof deck comprising 2 shops, 1 food and drink premises, 77 dwellings and 
basement car parking. The application was advertised and 3 objections were received, with 
1 objection subsequently withdrawn. No objectors are party to the VCAT proceedings. The 
Urban Planning Committee determined to refuse the application on the basis of height and 
non-compliance with building separation and dwelling size standards contained within the 
Moreland Apartment Design Code.  

The ‘without prejudice’ draft amended plans address one of the grounds of refusal, being the 
non-compliance with building separation. The plans also make a number of design and 
layout changes, in order to split the building into two distinct halves.  

Subject to the conditions contained within the recommendation, which include deletion of 
one level, the Group Manager City Development is recommending that Council’s submission 
to VCAT be amended to offer support for the plans dated 6 April 2017.  

 

Recommendation 

The Urban Planning Committee resolve: 

That Council’s submission to the Victorian Civil and Administrative Tribunal be that Planning 
Permit MPS/2016/398 be issued for the construction of a multi-storey mixed use building 
comprising retail premises, dwellings and basement car parking, use of the land for 
dwellings, removal of easements (drainage, light and air and overhanging eaves from 
TP410611V and TP553335T and the encumbrance on TP941411R for that part of Lot 1 that 
abuts Nicholson Street and is 1.22 metres wide and 36.58 metres long), a reduction of the 
standard car parking requirement, waiver of the loading bay requirement and alteration to a 
road in a Road Zone Category 1 at 55-63 Nicholson Street, Brunswick East, subject to the 
following conditions: 

Amended Plans 

1. Before the use and development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and three copies must be 
provided. The plans must be generally in accordance with the plans dated 6 April 2017 
but modified to show: 
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a) Deletion of Level 6. 

b) A street wall height of 16.9 metres for the full length of Nicholson Street.  

c) The balconies of Apartments B401 and B501 to be unenclosed around the 
edges.  

d) The design and materials of Apartments B401 and B501 modified to match and 
blend in with the materials and design of Apartments B402 and B502.  

e) Modifications to the façade such that all balconies are open for at least one third 
of their perimeter.  

f) The layout of apartment B403 modified such that the main living room outlook 
faces north and the bedrooms face west.  

g) Floor to ceiling heights dimensioned as being at least 2.7 metres within all living 
rooms (excluding kitchens) and bedrooms.  

h) Provision of a door in the stairwell of each SOHO, to enable the ground floor 
tenancy to be isolated from the corresponding first floor apartment.  

i) Modification to the basement car park so that car spaces 2 and 40 (the two 
spaces at the northern end of western aisle) can be egressed in no more than 
three movements.  

j) A detailed elevation, at a scale of at least 1:50, clearly showing the design of the 
substation and demonstrating that the selected materials conceal the substation 
from view and integrate with the building design.  

k) Baffled lighting integrated into the west elevation, designed to illuminate the 
laneway without creating excessive light spill onto adjoining properties or into the 
dwellings.  

l) The boundary between the passing bay on the subject site and the right of way 
clearly delineated (e.g. by different pavement colour, spoon drain, or material 
change at the property boundary) to clearly identify maintenance responsibilities 
between the public and private pavements. 

m) Any modifications arising from the amended Sustainability Management Plan 
required by condition 11 of this permit, which includes but may not be limited to: 

i. Provision of a 5kw Solar PV system in lieu of solar hot water.  

ii. An annotation stating that the 20,000 litre rainwater harvesting tank 
capacity will not be used for any on-site detention requirements (i.e. 
detention requirements will be in addition to the harvested 20,000 litres). 

iii. The annotation regarding how the water within the rainwater harvesting 
tank is to be used modified to be consistent with the SMP.   

iv. External shading for exposed habitable room windows (external shading 
should be provided for east and west facing windows and either adjustable 
or fixed shading for north facing windows). 

v. The first and second floor north-facing corridor windows shown as 
openable rather than fixed.  

vi. Provision of ceiling fans to the dwellings.  

vii. An annotation stating that fly screens will be provided to habitable room 
windows (to facilitate natural ventilation during night time).  

n) Any changes recommended by the amended Access Report required by 
Condition 15 of this permit.  

o) Modifications to the plans to align with the recommendations contained within the 
amended Acoustic Report required by Condition 17 of this permit.  
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Secondary Consent 

2. The use and development as shown on the endorsed plans must not be altered or 
modified unless with the further written approval of the Responsible Authority. 

Road Discontinuance 

3. Prior to the commencement of the development, the land known as that part of Lot 1 
that abuts Nicholson Street and is 1.22 metres wide and 36.58 metres long on 
TP941411R must have the Road status lawfully removed. Evidence of this must be 
submitted to and approved by the Responsible Authority prior to the commencement of 
any works associated with this development.  

Easement Removal 

4. Prior to the commencement of the development, the easements on TP410611V and 
TP553335T and the encumbrance on TP941411R for that part of Lot 1 that abuts 
Nicholson Street and is 1.22 metres wide and 36.58 metres long are to be removed. 
Copies of the Certificates of Title that demonstrates the removal of the easements and 
encumbrance must be submitted to the Responsible Authority prior to the 
commencement of any works associated with this development. 

Development Contribution 

5. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan.  The Development Infrastructure Levy amount for the development 
is $431.01 per 100 square metres of leasable floor space and the Development and 
Community Infrastructure Levy amount for the development is $347.26 per dwelling. In 
accordance with the approved Development Contributions Plan, these amounts will be 
indexed annually on 1 July. 

6. If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

 For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or 

 Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

Environmental Assessment and Auditing Requirements 

7. Prior to the commencement of construction or carrying out works pursuant to this 
permit either:  

a) A Certificate of Environmental Audit for the land must be issued in accordance 
with Section 53Y of the Environment Protection Act 1970 and provided to the 
Responsible Authority; or 

b) An Environmental Auditor appointed under Section 53S of the Environment 
Protection Act 1970 must make a Statement in accordance with Section 53Z of 
that Act that the environmental conditions of the land are suitable for the use and 
development that are the subject of this permit and that statement must be 
provided to the Responsible Authority. 
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Where a Statement of Environmental Audit is issued for the land, the buildings and 
works and the use(s) of the land that are the subject of this permit must comply with all 
directions and conditions contained within the Statement. 

Where a Statement of Environmental Audit is issued for the land, prior to the 
commencement of the use, and prior to the issue of a Statement of Compliance under 
the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the 
Building Act 1993, a letter prepared by an Environmental Auditor appointed under 
Section 53S of the Environment Protection Act 1970 must be submitted to the 
Responsible Authority to verify that the directions and conditions contained within the 
Statement have been satisfied.   

Where a Statement of Environmental Audit is issued for the land, and any condition of 
that Statement requires any maintenance or monitoring of an ongoing nature, the 
Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the 
Planning and Environment Act 1987.  Where a Section 173 Agreement is required, the 
Agreement must be executed prior to the commencement of the permitted use, and 
prior to the certification of the plan of subdivision under the Subdivision Act 1988. All 
expenses involved in the drafting, negotiating, lodging, registering and execution of the 
Agreement, including those incurred by the Responsible Authority, must be met by the 
Owner(s). 

Prior to any remediation works being undertaken in association with an Environmental 
Audit, a Remediation Works Plan, prepared in consultation with the appointed 
Environmental Auditor, must be submitted to and approved by the Responsible 
Authority. The plan must detail only those remediation works, excavation works as well 
as any proposed structures such as retaining walls, necessary to facilitate the 
completion of the environment audit. Only the works detailed in the Remediation 
Works Plan, approved by the Responsible Authority, are permitted to be carried out 
prior to the issue of a Certificate or Statement of Environmental Audit. 

Landscaping 

8. Prior to the endorsement of plans, the Landscape Plan prepared by John Patrick dated 
June 2016 must be modified to: 

a) Reflect the layout on the plans prepared by Clarke Hopkins Clarke dated 6 April 
2017. 

b) Show the location of food production areas, in accordance with the Sustainable 
Management Plan prepared by Nick Bishop ESD dated 6 April 2017. 

c) Include the provision of three street trees in Nicholson Street, subject to site 
constraints and the approval of Council and other authorities.  

Once submitted to and approved by the Responsible Authority, the landscape plan will 
be endorsed to form part of this permit.  

9. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, all landscaping works, including installation of automatic 
irrigation, must be completed in accordance with the approved and endorsed 
Landscape Plan to the satisfaction of the Responsible Authority. The areas designated 
as landscaped areas on the endorsed Landscape Plan must thereafter be maintained 
and used for that purpose. 

10. Prior to the occupation of the development, the street trees as shown on the landscape 
plan must be planted, subject to any site constraints as determined by Council. All 
street tree works must be undertaken by Council at the cost of the permit holder.  
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Environmental Sustainable Development 

11. Prior to the endorsement of plans, an amended Sustainability Management Plan 
(SMP) must be amended by a suitably qualified ESD Consultant or equivalent to the 
satisfaction by the Responsible Authority. The amended SMP must be generally in 
accordance with the SMP prepared by ‘Nick Bishop ESD’ dated 6 April 2017 (version 
4), and include the following changes:  

a) Justification of the stormwater management response, including: 

i. Water calculations which justify why the use of the STORM tool (and its 
assumptions that rainwater harvesting tanks will be used for toilet flushing) 
is acceptable for the proposed use of the water in the building. 

ii. If the justification at condition 11 a(i) is not accepted by the Responsible 
Authority, an electronic MUSIC model to the satisfaction of the Responsible 
Authority must be submitted.  

iii. Justification for the use of the water and water calculations which 
demonstrates the anticipated use of this water.  

b) The reference to gas services on page 4 deleted (to be consistent with the 
remainder of the report which states that no gas will be installed).  

c) Amended preliminary modelling that demonstrates external shading devices 
have reduced all cooling loads to a maximum of 30MJ/sqm. 

d) Any necessary amendments to make reference to a 5kw solar PV system, in lieu 
of solar hot water, in accordance with Condition 1m)i.  

When submitted and approved to the satisfaction of the Responsible Authority, the 
SMP and associated notated plans will be endorsed to form part of this permit. 

Where alternative ESD initiatives are proposed to those specified in this condition, the 
Responsible Authority may vary the requirements of this condition at its discretion, 
subject to the development achieving equivalent (or greater) ESD outcomes in 
association with the development. 

12. All works must be undertaken in accordance with the endorsed Sustainability 
Management Plan (SMP) to the satisfaction of the Responsible Authority.  No 
alterations to the SMP may occur without the prior written consent of the Responsible 
Authority. 

13. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Sustainability Management Plan, approved pursuant to this permit, or 
similarly qualified person or company, must be submitted to the Responsible Authority. 
The report must be to the satisfaction of the Responsible Authority and must confirm 
that all measures specified in the Sustainability Management Plan have been 
implemented in accordance with the approved Plan. The report must include the final 
NatHERS certificates for the dwellings issued for building permit. 

Waste Management 

14. Prior to the endorsement of plans, the Waste Management Plan prepared by Ratio 
dated 5 August 2016 must be modified to reflect the amended proposal as shown on 
the plans prepared by Clarke Hopkins Clarke dated 6 April 2017. 

Once submitted to and approved by the Responsible Authority, the Waste 
Management Plan will be endorsed to form part of this permit. The recommendations 
of the endorsed plan must be implemented and complied with at all times to the 
satisfaction of the Responsible Authority. No alterations to the Waste Management 
Plan may occur without the written consent of the Responsible Authority. 
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Accessibility 

15. The Access Plan prepared by Architecture and Access dated 11 April 2017 must be 
amended by a suitably qualified access auditor to the satisfaction of the Responsible 
Authority to include the following: 

a) Provision of at least 20% of dwellings that can be lived in by a person with limited 
mobility or modified to be lived in by a person with limited mobility.  

b) Demonstration of how the nominated adaptable dwellings have been designed to 
be lived in by people with limited mobility (or easily adapted to be lived in). This 
must include details of the pre-adaptation and post-adaptation layouts and what 
modifications are required in order to achieve accessibility.  

When submitted and approved to the satisfaction of the Responsible Authority, the 
Access Plan and associated notated plans will be endorsed to form part of this permit. 

The recommendations of the plan must be implemented to the satisfaction of the 
Responsible Authority prior to the occupation of the development. No alterations to the 
plan may occur without the written consent of the Responsible Authority. 

16. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Access Plan, approved pursuant to this permit, or similarly qualified 
person or company, must be submitted to the Responsible Authority. The report must 
be to the satisfaction of the Responsible Authority and must confirm that all measures 
specified in the Access Plan have been implemented in accordance with the approved 
Plan.  

Acoustic Attenuation 

17. The Acoustic Assessment prepared by Renzo Tonin and Associates dated 21 June 
2016 must be modified to reflect the amended proposal as shown on the plans 
prepared by Clarke Hopkins Clarke dated 6 April 2017.  

Once submitted to and approved by the Responsible Authority, the Acoustic 
Assessment will be endorsed to form part of this permit. Construction and 
maintenance of the buildings must be in accordance with the recommendations 
contained in this report to the satisfaction of the Responsible Authority. 

18. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the Acoustic Assessment, approved pursuant to this permit, or similarly 
qualified person or company, must be submitted to the Responsible Authority. The 
report must be to the satisfaction of the Responsible Authority and must confirm that 
all measures specified in the Acoustic Assessment have been implemented in 
accordance with the approved Report. 

Green Travel Plan 

19. The Green Travel Plan prepared by Ratio and dated 5 August 2016 will be endorsed to 
form part of the permit. At the commencement of occupation of the development, the 
Green Travel Plan approved as part of this permit must be implemented. Ongoing 
implementation, management and monitoring of the Plan must be undertaken to the 
satisfaction of the Responsible Authority to ensure ongoing commitments to alternative 
modes of transport are met. 

VicRoads Condition 

20. All disused or redundant vehicle crossings must be removed and the area reinstated to 
kerb and channel to the satisfaction of and at no cost to the Roads Corporation prior to 
the completion of works hereby approved. 
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Public Transport Victoria Condition 

21. The permit holder must take all reasonable steps to ensure that disruption to tram 
operation along Nicholson Street is kept to a minimum during the construction of the 
development. Foreseen disruptions to tram operations during construction and 
mitigation measures must be communicated to Yarra Trams and Public Transport 
Victoria fourteen days (14) prior. The permit holder must ensure that all track, tram and 
overhead infrastructure is not damaged. Any damage to public transport infrastructure 
must be rectified to the satisfaction of Public Transport Victoria at the full cost of the 
permit holder. 

General 

22. The food and drink premises is to be allocated the accessible car parking space and 
the shop/SOHO’s are to each be allocated one of the four staff car parking spaces 
notated on the endorsed plans to the satisfaction of the Responsible Authority. 

23. Prior to the occupation of the development, all parking spaces are to be marked with 
the associated apartment or commercial tenancy number to facilitate management of 
the car park to the satisfaction of the Responsible Authority. 

24. Prior to the occupation of the development, any existing vehicle crossing not to be 
used in this use or development must be removed and the kerb and channel, footpath 
and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland 
City Council, City Infrastructure Department). 

25. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Moreland City Council, City Infrastructure Department). 

26. Stormwater from the land must not be directed to the surface of the right-of-way to the 
satisfaction of the Responsible Authority. 

27. The surface of all balconies and terraces are to be designed to collect the stormwater 
run-off into stormwater drainage pipes that connect into the underground drainage 
system to the satisfaction of the Responsible Authority.  

28. The basement access ramp must be designed to ensure that stormwater flowing along 
the adjacent right-of-way does not flow into the basement to the satisfaction of the 
Responsible Authority. 

29. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

30. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

31. Unless with the prior written consent of the Responsible Authority, any plumbing pipe, 
ducting and plant equipment must be concealed from external views. This does not 
include external guttering or associated rainwater down pipes. 

Expiry 

32. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 
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c) The Plan of Removal of Easement is not started within 2 years of the date of 
issue of this permit as evidenced by the Plan of Removal of Easement being 
certified by the Council within that time. 

d) The Certified Plan of Removal of Easement is not registered within 5 years from 
the date of the Certification of the Plan. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within six months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes:  These notes are for information only and do not constitute part of the 
conditions of this permit.  

Note 1: Unless no permit is required under the Moreland Planning Scheme, no sign must 
be constructed or displayed on the land without a further planning permit. 

Note 2: Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 9240 1143 for any works beyond the boundaries of the 
property. Planting and other vegetative works proposed on road reserves can be 
discussed with Council’s Open Space Unit on 8311 4300. 

Note 3: Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  

VicRoads Note: 

Note 4: The proposed development requires reinstatement of disused crossovers to kerb 
and channel. Separate approval under the Road Management Act 2004 for this 
activity may be required from VicRoads (the Roads Corporation). Please contact 
VicRoads prior to commencing any works. Once Council makes its decision, 
please forward a copy of the decision to VicRoads as required under Section 66 
of the Planning and Environment Act 1987. 

Notes about Environmental Audits: 

Note 5: A copy of the Certificate or Statement of Environmental Audit, including the 
complete Environmental Audit Report must be submitted to the Responsible 
Authority within 7 days of issue, in accordance with Section 53ZB of the 
Environment Protection Act 1970. 

Note 6: Where a Statement of Environmental Audit is issued for the land a copy of that 
Statement must be provided to any person who proposes to become an occupier 
of the land, pursuant to Section 53ZE of the Environment Protection Act 1970. 

Note 7: The land owner and all its successors in title or transferees must, upon release 
for private sale of any part of the land, include in the Vendor’s Statement 
pursuant to Section 32 of the Sale of Land Act 1962, a copy of the Certificate or 
Statement of Environmental Audit including a copy of any cover letter. 

Note 8: Where a Statement of Environmental Audit issued for the land contains 
conditions that the Responsible Authority considers to be unreasonable in the 
circumstances, the Responsible Authority may seek cancellation or amendment 
of the planning permit in accordance with Section 87 of the Planning and 
Environment Act 1987. 
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REPORT 

1. Background 

Subject site  

The subject site is located on the north-west corner of Nicholson Street and Miller 
Street in Brunswick East. The land is currently occupied by a service station with 
associated motor vehicle repairs. Single storey buildings are located along the 
western boundary of the site, with the remainder of the land paved with concrete.  

The site is comprised of five separate parcels of land, forming a rectangular site with 
a combined area of 1671 square metres. There is a right of way that adjoins the 
western boundary of the site.  

Two of the lots both benefit from and are affected by a drainage, light, air and 
overhanging eaves easement.  One land parcel, a 1.22 metre wide strip of land 
running through the centre of the site, is identified on Title as being a road.  

There are no restrictive covenants indicated on any of the Certificates of Title. 

Surrounds 

This section of Nicholson Street is beginning to undergo a transition from 
predominantly single and double storey warehouses to an emergence of multi storey 
mixed use development.  

Immediately north of the subject site is a 2 storey warehouse with under-croft car 
parking at the Nicholson Street frontage. This land has a valid planning permit for the 
construction of a 6 storey building. The proposed interface with the subject site will 
include a large light well along the southern boundary, with both primary and 
secondary dwelling outlooks facing the subject site.  

Further north, there is an existing 5 storey building at 67 Nicholson Street and a 
6 storey building under construction at 91 – 93 Nicholson Street.  

Immediately to the west of the site is a laneway. Beyond the laneway is a single 
storey brick building used as a dwelling that is built to the side and rear boundaries 
with a concreted front setback. Further north, at 10 Little Miller Street, is a single 
storey brick warehouse built to the rear boundary.  

Other nearby land uses include a park on the south-east corner of Nicholson and 
Miller Street, a drive through food premises on the north-east corner and residential 
uses to the south and west.  

A location plan, along with the location of original objectors to the application, forms 
Attachment 1. 

Planning permit history 

Planning application MPS/2016/398 was lodged 7 June 2016 for (among other 
things) the construction of a seven storey building. Public notification of this 
application occurred in September 2016 and attracted 3 objections, with one 
objection, from the property to the immediate west, being subsequently withdrawn. 
The main issues raised related to height, overshadowing and car parking. 

The application was refused by the Urban Planning Committee on 21 December 
2016 on grounds of height and non-compliance with building separation and dwelling 
size standards contained within the Moreland Apartment Design Code. 

The applicant lodged an appeal against Council’s Notice of Refusal on 12 January 
2017. None of the objectors have applied to VCAT to be a party to the appeal.  

Throughout this report, the original plans will be referred to as ‘the advertised 
proposal’. The advertised plans form Attachment 2.  
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On 19 April 2017, the applicant submitted to Council ‘without prejudice’ draft 
amended plans. Throughout this report, these plans will be referred to as the ‘without 
prejudice plans’.  

The purpose of this report is to determine whether or not Council supports the 
proposed changes. If the changes are supported, a consent order may be reached.  

If consent cannot be reached, the matter will proceed to a full hearing on 13 June 
2017.   

Without prejudice plans 

The changes to the proposal as shown on the without prejudice plans can be 
summarised as follows: 

 A reduction in the number of dwellings from 77 to 72; 

 A reduction in car parking spaces from 89 to 86 and reconfiguration of car 
parking; 

 An increase in bicycle parking spaces from 77 to 111; 

 The central lift and stair core reconfigured to incorporate two separate building 
entries and lobbies on each level; 

 Increased setbacks from the west boundary at levels 2 and 3 and other minor 
alterations to the building envelope; 

 Reconfiguration of dwelling layouts; 

 Provision of four shop/home office tenancies in lieu of two shops fronting 
Nicholson Street; and 

 Façade changes, including changes to composition, design and materials.  

Following Council’s refusal of the application, discussions were held between 
Nightingale Housing and the developer. This has resulted in a revised proposal to 
use the Nightingale Model for the north-eastern half (42 dwellings) of the building. 
The ownership/partnership arrangements to ensure that the Nightingale Model is 
achieved through the development is not something that can be secured through the 
planning process.  

The without prejudice plans form Attachment 3. 

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Commercial 1 Zone A permit is required for the use of the land for dwellings 
pursuant to Clause 34.01-1 because the ground level 
frontage exceeds two metres. 

Retail is a Section 1 uses in the zone, meaning that a 
permit is not required for the shops/home offices or the 
café.    

A permit is required to construct a building or construct or 
carry out works pursuant to Clause 34.01-4. 

Design and 
Development Overlay 
(Schedule 23) 

Clause 43.02-2 - A permit is required to construct a 
building. 

Particular Provisions  Clause 52.02: A permit is required to remove easements.  

Clause 52.06:  A permit is required to reduce the car 
parking requirement from 99 spaces to 89 spaces.   

Clause 52.07: A permit is required to waive the loading 
bay requirement. 

Clause 52.29: A permit is required to alter access to a 
Road in a Road Zone Category 1. 
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The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

 Clause 45.03 Environmental Audit Overlay 

 Clause 45.06: Development Contributions Plan Overlay 

 Clause 45.09: Parking Overlay 

 Clause 52.34: Bicycle Facilities 

 Clause 52.35: Urban context report and design response for residential 
development of four or more storeys  

 Clause 52.36: Integrated public transport planning  

2. Internal/External Consultation 

Public notification 

Should a consent order be reached between Council and the Applicant, VCAT would 
need to consider whether plans should be formally amended and whether further 
public notice should be directed. Council’s likely position on this question would be 
that the proposed changes would not result in any further material detriment to any 
persons, as compared to the advertised proposal, for the following reasons:  

 The overall height of the development is not increasing; 

 The setbacks to the west, which is where the original objectors are located, are 
increasing. This would reduce overshadowing. 

 The changes to the Miller Street and Nicholson Street façades and street walls 
will not increase detriment to any persons as they interface with roads and 
85 Nicholson Street, which is currently vacant land;  

 The total number of dwellings is reducing; 

 While the car parking provision has been reduced, the total car parking reduction 
being sought is not changing.   

Internal/external referrals 

The without prejudice plans have not been circulated to VicRoads or Public Transport 
Victoria. As the number of dwellings and car parking spaces are reducing and the 
vehicle access location is not altering, the changes would be of no consequence to 
these referral authorities.  

The without prejudice plans were referred to the following internal departments: 
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Internal 
Branch/Business Unit  

Comments 

City Strategy and 
Design Branch - Urban 
Design Unit 

The proposed overall height and the increase to the 
podium/street wall height on the corner of Nicholson 
Street and Miller Street are not supported. These issues 
have been conditioned as part of the recommendation.   

Concerns were also raised regarding the depth of south 
facing apartments, along with the overall building 
composition in Miller Street.  

Other aspects of the amended proposal were supported.  

Strategic Transport and 
Urban Safety Branch 

No objections were offered to the without prejudice 
plans, subject to the same conditions recommended as 
part of the advertised proposal, which form part of the 
recommendation.  

City Strategy and 
Design Branch - ESD 
Unit 

The without prejudice plans and ESD report are an 
improved response to the ESD policy at Clause 22.08 of 
the Moreland Planning Scheme compared to the 
advertised proposal.   

Some additional information is required to ensure best 
practice ESD objectives have been met, as detailed in 
the recommendation. 

OVGA Review 

The applicant, at the request of Nightingale Housing, sought a design review of the 
proposal by the Office of the Victorian Government Architect (OVGA). This was not a 
process in which Council officers gave any input, as officers were given only 2 days’ 
notice of the review and advised the OVGA that they were unable to attend at the 
time arranged. It is also understood that the OVGA process in this instance did not 
involve a full Design Review Panel Hearing.  

Perspective images of the design that was reviewed by the OVGA, along with their 
comments are included as Attachment 4.  

In summary, the OVGA provided the following advice:  

 It is not the role of the OVGA to support development over and above that 
defined in a DDO established through local investigation. However, it was noted 
that there were precedents within the street at a six storey scale.  

 Recommendations to improve street activation, materials, landscaping and 
internal amenity.  

 Nightingale Housing should consider whether or not the proposal adequately 
achieves the principals of the Nightingale Model.  

In response, the architect has made design changes that respond to many, but not 
all, of the OVGA recommendations. Nightingale Housing also stated that they believe 
the criteria and ethos of the Nightingale Model is being met by the project. The 
revisions have not been further reviewed by the OVGA.  
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3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9 Plan Melbourne 

 Clause 11.01 Activity Centres 

 Clause 11.02 Urban Growth 

 Clause 11.03 Open Space 

 Clause 11.04 Metropolitan Melbourne 

 Clause 13.03 Soil Degradation  

 Clause 13.04 Noise and Air 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

 Clause 16.02 Housing Form 

 Clause 17.01 Commercial 

 Clause 18.01 Integrated transport 

 Clause 18.02 Movement networks 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres 

 Clause 21.03-2 Land for Industry and Economic Regeneration 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.07 Development of Five or More Storeys 

 Clause 22.08 Environmentally Sustainable Development 

Planning Scheme Amendments 

Amendment C142 – Moreland Higher Density Design Code 

Amendment C142 originally sought to introduce the Moreland Apartment Design 
Code (MADC) as a local policy to the Moreland Planning Scheme. 

An independent panel report, publicly released in June 2015, was supportive of the 
amendment. At the August 2015 Council meeting, Council resolved to adopt the 
amendment and submit it to the Minister for Planning for inclusion into the Planning 
Scheme. 

In June 2016, the Minister for Planning decided to make no decision on Amendment 
C142 further noting that he would reassess this decision once the outcomes of the 
(State led) Better Apartments project are known. 
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Importantly, the Minister noted that: 

in making this decision, I acknowledge that, pursuant to section 60(1)(h) 
of the Act, a responsible authority must consider, before deciding on an 
application, ‘any amendment to the planning scheme which has been 
adopted by a planning authority but not, as at the date on which the 
application is considered, approved by the Minister or a planning 
authority.  

Council resolved on 8 February 2017 to seek a variation to Amendment C142 to only 
insert MADC's requirements on light wells and building separation standards into 
Clause 22.07 of the Moreland Planning Scheme.  The purpose of seeking these 
variations is to supplement standards that were deleted from the final version of 
the Better Apartments Design Standards (BADS), which were gazetted on 13 April 
2017.  

Given that the Better Apartments Design Standards (now Clause 58 of the Moreland 
Planning Scheme) would not apply to the proposed development due to transitional 
provisions, the full suite of standards from MADC have been used to assess the 
without prejudice plans.  

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering the without prejudice plans, regard has been given to the State and 
Local Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
the original objections received and the merits of the application.   

Does the development satisfy the Balfe Park Precinct overlay provisions? 

The site is affected by the Balfe Park Precinct provisions at Schedule 23 to the 
Design and Development Overlay (DDO23) of the Moreland Planning Scheme. 

DDO23 establishes clear objectives and design guidelines in relation to building 
height, setbacks, active frontages, access, connections, environmentally sustainable 
design, accessibility and noise attenuation. The key objectives as they apply to the 
proposed development are detailed in this report.  

Is the proposed form and height of the building appropriate? 

The relevant design objectives in DDO23 relating to building height include:  

 To ensure that development is consistent with the objectives of the Balfe Park 
Precinct, Brunswick East, Urban Design Framework (Figure 1), Brunswick 
Structure Plan and Clause 22.11 Development of four or more storeys [now 
Clause 22.07].  

 To balance incremental multi-level development, internal amenity outcomes and 
development potential across the Precinct. 

 To encourage development to provide high density forms of residential 
accommodation above ground floor commercial spaces. 

 To ensure the scale of development creates a consistent Nicholson Street 
streetscape. 
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DDO23 also includes the following relevant built form provisions:  

 The height and form of development, including active and activated edges, 
should be in accordance with Figures 1 and 2. Notably, Figures 1 and 2 depict a 
5 storey (18 metre) height, 14.5 metre podium and 3 metre setback to the upper 
level, with commercial ground floor activity.  

 Development should consider height and shadowing impacts to adjoining 
properties, in particular access to sunlight and the development objectives of this 
schedule. 

Podium/streetwall 

The advertised proposal had a 13.9 metre streetwall to Nicholson Street and a 
3 metre setback at upper levels. In Miller Street, part of the building was setback 
3 metres from the street, with upper levels setback an additional 1 – 3 metres. This 
form generally satisfied the DDO provisions. 

In comparison, the without prejudice plans introduce a 16.9 metre high 
streetwall/podium at the corner of Nicholson Street and Miller Street. The streetwall 
height then reduces to 13.9 metres further north along Nicholson Street, adjacent to 
65 Nicholson Street, and further west on Miller Street, adjacent to 37 Miller Street.  

A key objective of DDO23 is to ensure that the scale of development creates a 
consistent Nicholson Street streetscape.  

Contextually, it is relevant that the development at 85 Nicholson Street, which has 
recently commenced construction, will have a streetwall height of 17 metres. 
Immediately north of the site, at 65 Nicholson Street, the approved streetwall height 
is 15.8 metres.  

Given these variations in approved streetwall heights, a consistent streetwall for the 
whole of Nicholson Street may not be strictly achieved 

The proposed change in streetwall height on Nicholson Street from 16.9 metres 
down to 13.9 metres would be contrary to the objective of a consistent street wall 
height and is not supported by Council’s Urban Design Unit.  

A generally consistent streetwall is therefore recommended. Rather than part of the 
streetwall to Nicholson Street stepping down to 13.9 metres, it is recommended that 
the remainder of the streetwall on Nicholson Street be increased to 16.9 metres. The 
higher streetwall is considered to be more consistent with what has already been 
approved and under construction in Nicholson Street than the lower 13.9 metre 
streetwall. Furthermore, this allows for a clearer transition between the more robust 
built form on Nicholson Street compared to the more sensitive and lower built form in 
Miller Street. 

This forms a condition of the recommendation. It will effectively require the Level 
Three floor plan to be replicated on Level Four, which will result in one additional 
dwelling, with an associated reduction of one car parking space. This is assessed in 
the car parking section of this report.  

In Miller Street, the western half of the building provides a 13.9 metre podium, which 
matches that of the advertised proposal and meets DDO23. However, the without 
prejudice plans now incorporate a central built form element that is constructed of 
brick and is setback 3 metres from Miller Street at a height of 19.9 metres. This 
element is not considered to respond to the DDO23 built form provisions and the 
design emphasises the verticality and height of the building, particularly compared to 
the advertised proposal.  

Council’s Urban Design Unit have also advised that there is a lack of definition of the 
built form and massing in Miller Street. This is a result of the range of materials used, 
the variation in podium heights and setbacks, as well as the tiered western façade. 
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To resolve this, the following conditions are included in the recommendation: 

 The balconies of Apartments B401 and B501 to be unenclosed around the 
edges.  

 The design and materials of Apartments B401 and B501 must be modified to 
match and blend in with the materials and design of Apartments B402 and B502 
(i.e. timber and black).  

This will create a more cohesive presentation to Miller Street and reduce the 
dominance of the built form, more in line with the advertised proposal.   

Perspective images at Attachment 5 show the effect of the increased streetwall 
height to Nicholson Street and the amended Miller street façade. These changes 
have been agreed to by the applicant.  

Maximum height 

In terms of overall height, the proposed development has a height of 22 metres to the 
seventh storey parapet, with a maximum height at the lift overrun of 24.7 metres. The 
height has not been altered on the without prejudice plans as compared to the 
advertised proposal.  

In allowing any departure from the preferred 18 metre height depicted in Figures 1 
and 2 of the DDO23, the Design Objectives of the DDO should be met.  

Importantly, there are no objectives that trade off increased height for improved 
environmentally sustainable design, affordability or other design excellence 
outcomes. In fact, the DDO23 objectives seek to ensure that all buildings incorporate 
Best Practice environmentally sustainable design initiatives as well as the access 
needs of all sectors of the community.  

One of the key objectives of DDO23 is to create a consistent Nicholson Street 
streetscape. In order to determine whether the proposed development contributes to 
a consistent streetscape, it is relevant to consider other approved multi-storey 
developments in this section of Nicholson Street. Between Miller Street and Glenlyon 
Road, the following planning permits have recently been issued:  

Permit Address Height Status of Permit 

MPS/2011/725/A 65 Nicholson Street 
Brunswick East  

(immediately north 
of subject site) 

17.91 
metres (six 
storeys) 

Permit approved, plans 
endorsed, building 
demolished, development 
not yet commenced.  

MPS/2013/603/B 85 Nicholson Street 
Brunswick East 

 

19.3 
metres (six 
storeys)  

Permit approved, plans 
endorsed, building 
foundations commenced.   

MPS/2014/667 91 – 93 Nicholson 
Street Brunswick 
East 

20 metres 
(six 
storeys)  

Development substantially 
commenced.  

It is clear that recent development approvals, two of which have commenced 
construction, are creating a future character at a scale of six storeys, with some 
variation in the exact height.  

Importantly, VCAT determined in 2014 to refuse a seven storey proposal at 91 – 93 
Nicholson Street. At paragraph 30 of the VCAT Order, it was found that:  

The DDO23 and UDF [Urban Design Framework] seek to ensure the 
scale of development creates a consistent Nicholson Street streetscape. 
The building at 22.57 metres will stand 4.5 metres above any other 
existing or approved building.  It will be 1 to 2 levels higher than the 
established policy and physical context where Council is seeking a 
consistent form.   
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Having regard to the above VCAT decision and the scale of built form that is 
beginning to be established, it is considered that the proposed seven storey 
(22 metre) building is inappropriate for the subject site and is not supported.  

If the seventh storey were to be deleted, the parapet height would be reduced to a 
maximum of 19 metres. While not matching the height of the approved building to the 
immediate north, this height fits within the spectrum of what has been approved in 
this section of Nicholson Street and therefore achieves a consistency in built form. 
The additional one metre of building height is supportable as the relevant design 
objectives of DDO23 will be satisfied. This therefore forms a condition of the 
recommendation.  

A roof deck, including an enclosed communal laundry, and lift overrun are also 
proposed. The roof deck is centralised within the site and will therefore have limited 
visual impact on the public realm. Furthermore, the roof terrace provides additional 
benefits for future occupants. The roof deck is therefore considered to be acceptable.  

Does the proposal appropriately activate the street edges?  

DDO23 contains the following relevant built form objectives regarding activation of 
Nicholson Street, Miller Street and the laneway:  

 The height and form of development, including active and activated edges, 
should be in accordance with Figures 1 and 2. 

 Properties fronting Nicholson Street should have a zero lot line, and clear glazed 
frontages with canopies at ground level that contribute to a consistent preferred 
streetscape. 

 Residential entries fronting Nicholson Street should be designed to limit 
indentation and not detract from the commercial function of the street. 

 Development should front and activate the new pedestrian connections between 
Nicholson Street and Balfe Park where possible, to create welcoming, safe and 
functional pedestrian thoroughfares. 

 Development fronting Miller Street and Little Miller Street should provide front 
setbacks for gardens and landscaping. 

The without prejudice plans alter the presentation to Nicholson Street. Notably, a 
residential entry has been introduced. This is accepted on the basis that it does not 
take up an excessive proportion of the frontage and will not detract from the 
commercial function of the street. Furthermore, the width of the substation has been 
reduced compared to the advertised proposal, which is positive. 

The overall commercial floor space has been reduced by 155 square metres and the 
2 shops have been converted to four shop/offices that are each directly connected to 
a dwelling on the first floor. The proportion of glazed frontage has also been 
marginally reduced.  

While the reduction of commercial floor space is not ideal, it is accepted having 
regard to the fact that Nicholson Street is not as strong a commercial strip compared 
to other key commercial streets within Moreland. Nevertheless, in order to ensure 
that the tenancies remain viable as shops or offices, it is recommended that a door 
be provided to allow the commercial tenancy and the dwelling to be segregated. A 
condition of the recommendation also requires further details of the substation to be 
provided, to ensure an acceptable architectural outcome.  

In Miller Street, DDO23 provides conflicting objectives. Figure 1 in the DDO indicates 
that an active frontage (commercial activity) should be provided, while the written 
objective suggests that a front setback with gardens and landscaping should be 
provided. The proposed development appropriately balances these competing 
objectives, by providing a café on the corner of Nicholson and Miller Street and then 
transitioning to residential frontages with landscaped setbacks.  
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In the laneway, the proposal provides activation through windows and terraces facing 
the laneway. While 1.7 metre high fencing is provided, it is 25% transparent. This is 
considered to be an acceptable balance between providing activation and privacy. 
The without prejudice plans further improve this interface by providing direct entry 
points to dwellings from the laneway.  

Is the internal amenity of the proposal acceptable? 

On balance, the without prejudice plans are considered to provide an acceptable 
level of internal amenity as compared to the advertised proposal, subject to some 
recommended conditions. The key MADC non-compliances are assessed below.  

Building separation 

MADC outlines minimum building separation distances, with the key objectives being 
to provide adequate daylight, a quality outlook and to ensure equitable development 
of adjoining properties.  

The proposed development, which benefits from two road frontages and is designed 
with a large courtyard in the north-west corner of the site, largely meets the building 
separation standards and objectives of MADC.  

The only area of non-compliance on the advertised plans was the western wall on 
boundary, at the third and fourth storeys. In order to comply with MADC, this wall 
should be setback 1.17 metres from the boundary (based on the 3.66 metre wide 
lane). The without prejudice plans complies with this requirement.  

However, at level four there is now one dwelling with a primary outlook to the west. 
To comply with MADC this dwelling should be setback 4.17 metres. Alternatively, 
compliance could be achieved if the layout was flipped to provide bedrooms to the 
west and living spaces to the north. This also provides an improved ESD response. 
As such, this forms a condition of the recommendation. 

Daylight 

In addition to building separation, MADC specifies the following daylight standards:  

 2.7 metre minimum floor to ceiling heights in habitable rooms. 

 Living areas should not exceed a depth of 8 metres. 

 Living rooms should have access to an external window or balcony open for one 
third of its perimeter. 

 In battle-axe rooms the space providing access to daylight should have a 
maximum length of twice its width.  

The without prejudice plans include 15 dwellings with living room depths exceeding 8 
metres. While Council’s Urban Design Unit have raised this as a concern, this is 
generally not worse than the advertised proposal and is accepted on the basis that 
the extent of non-compliance is at the back of the kitchen. This is considered 
acceptable, if not ideal, because the primary living space will receive generally 
acceptable access to daylight and it is reasonable to expect that a kitchen will require 
task lighting. The without prejudice plans also generally remove bedrooms with long 
battle-axe handles, which is positive.  

One key change on the without prejudice plans is that a number of balconies are not 
open for one third of their perimeter, due to the changes to the façade design. This is 
particularly problematic for those dwellings that are south facing and already have 
narrow and deep living spaces (e.g. apartment B501). It is therefore recommended 
that a condition require all balconies to be open for one third of their perimeter.  

The plans do not dimension floor to ceiling heights. This also forms a condition of the 
recommendation.  
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Apartment sizes 

5 of 72 dwellings have a floor area that is one square metre short of the minimum 
area specified in MADC. This is a marginal variation and on balance is acceptable, 
particularly in light of the fact that the Planning Panel that considered Amendment 
C142 did not support minimum apartment sizes for MADC.  

This is also an improvement compared to the advertised proposal, which had 
10 dwellings that fell short of the minimum size by up to four square metres.  

Balcony sizes 

23 of 72 dwellings have balcony sizes that fall short of the recommended minimum 
area specified in MADC by a maximum of 2 square metres. This is considered to be 
acceptable because the proposal provides communal open space in excess of 
MADC requirements (430 square metres in lieu of the required 180 square metres). 
The proportion of dwellings with non-compliant balconies is no different in the without 
prejudice plans compared to the advertised proposal.  

Are the proposed off-site amenity impacts of the building acceptable? 

Off-site amenity impacts must be considered in light of the extent of built form change 
anticipated within this location. The without prejudice plans do not make any changes 
from the advertised proposal that would lead to any unreasonable off-site amenity 
impacts.   

Has adequate car parking been provided?  

The table below outlines the car parking requirements for the development based on 
the without prejudice plans and the provisions of Clause 52.06 of the Moreland 
Planning Scheme: 

Use 
Total spaces 
required 

Total spaces 
provided 

Reduction 
sought 

5 x one bedroom dwellings 5  

81 

 

1 57 x two bedroom dwellings 57 

10 x three bedroom dwellings 20 

Visitor spaces 0 0 0 

Retail spaces totalling 387 square 
metres 

(Note: the shop/home offices are 
assessed at the more onerous 
rate of 3.5 spaces per 100 square 
metres for a shop) 

13 

 

5 

 

8 

 

Total 95 86 9 

Car parking for the residential component of the development is provided at the rate 
specified in the Moreland Planning Scheme, with the exception of one car space. 
However, the recommended changes to the street wall may result in an additional 
dwelling and therefore a reduction of a second residential car space.  

The reduction of two car spaces (meaning that two of the three bedroom dwellings 
would be provided with one car space instead of two) would be appropriate within 
this activity centre location, with good access to alternative transport options.   
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A reduction of 8 car parking spaces for the retail premises is acceptable on the 
following basis:  

 The parking survey that forms part of the traffic report found that there was no 
less than 39 vacant car spaces in the surrounding area during the survey periods.  

 Reinstatement of kerb and channel where existing crossovers are located will 
result in seven new car spaces being created along the street frontages.  

 The site is highly accessible by public transport.   

 Council’s Development Advice Engineers are supportive of the parking provision.  

Importantly, the overall car parking reduction would be equivalent to the car parking 
reduction sought by the advertised proposal (i.e. a total reduction of 10 car spaces).  

Has adequate bicycle parking been provided?  

The without prejudice plans provide for 111 bicycle spaces, which is 24 more than 
the advertised proposal. This is a positive aspect of the changes and is supported.  

Are adequate loading/unloading facilities provided? 

The without prejudice plans do not provide a loading bay. There is no change in this 
regard as compared to the advertised proposal.  

It is likely that most deliveries would occur during the day from courier vans rather 
than trucks. The loading requirements could be met from car parking bays in the 
street, without the need for a formal loading area, as is commonly the case in 
commercial shopping strips. Additional on street car parking is being provided by the 
development through the removal of existing vehicle crossovers.  Alternatively, the 
four staff parking spaces can be utilised for smaller scale loading.  

What impact does the proposal have on car congestion and traffic in the local 
area? 

Council’s Strategic Transport and Urban Safety Branch assessed the advertised 
proposal and advised that the development would result in approximately 
340 additional vehicle trips per day on Miller Street (a local access street).  This 
remains within the street’s design capacity and is not expected to cause traffic 
problems. VicRoads and Public Transport Victoria have not objected to traffic 
volumes on Nicholson Street. The without prejudice plans reduce the total car 
parking provision and will therefore not result in any additional traffic concerns.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it:  

 Utilises the rear laneway for vehicle access to allow street frontages to prioritise 
pedestrian movement and safety and to create active frontages. 

 Increases on-street public parking spaces; 

 Removes the current vehicle crossover and pedestrian conflict points; and 

 Provides 111 bicycle spaces. 

DDO23 also contains the following relevant objectives:  

 The design and siting of development should provide for enhanced and new 
pedestrian and cyclist links through the Precinct, and a meeting place, particularly 
between Nicholson Street and Balfe Park, as detailed in Figure 1. 

 Laneway design and function must not be vehicle traffic dominated, but treated 
as a compatible shared pedestrian, bicycle and vehicle space. 
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The without prejudice plans improve the laneway interface as compared to the 
advertised proposal. This is achieved by including secondary access points to 
dwellings B4, B5 and B6 from the laneway. This change is supported. In order to 
further improve pedestrian safety and amenity in the rear laneway, a condition of the 
recommendation requires that lighting be integrated into the development but 
designed to limit light spill over residential properties.  

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

The without prejudice plans provide the following key ESD outcomes: 

 20,000L rainwater harvesting tank for reuse within the building; 

 The use of recycled bricks and non-virgin timber; 

 An average NatHERS rating of 7.5 stars, including excellent cooling loads for 
many of the dwellings which may not require mechanical cooling (fans only); 

 All power sources to be non-gas, thus allowing potential for increased power 
neutrality (should solar PV be installed, and taking into account future battery 
technology innovations); 

 111 secure and accessible bicycle parking spaces; 

 Commitment to install ceiling fans; 

 External clothes drying facilities; and 

 Naturally ventilated corridors/lobby areas. 

Notably, the average energy rating has increased by one star from the advertised 
proposal, which is positive. However, Council’s ESD unit have advised that some 
dwellings have high cooling loads. Shading would help to address this. This therefore 
forms a condition of the recommendation.  

Council’s ESD Unit have also recommended that a solar PV system be installed 
given that part of the design philosophy of the amended proposal and the 
‘Nightingale’ model of housing is environmental sustainability, with the aim of 
achieving 100% fossil fuel free building operations. Council’s ESD Unit have advised 
that this could not be achieved without the provision of Solar PV. Further consultation 
with the applicant has resulted in an agreement to provide a 5kw solar PV system, in 
lieu of the solar hot water service. This forms a condition of the recommendation. 
Council’s ESD Unit have advised that this is an improved solution, but highlighted 
that a 5kw system is not a substantial amount for a development of this size. The 
applicant has cited insufficient roof space as the reason for non-provision of 
additional solar panels.  

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 21.03-3 (Housing) of the Moreland Planning Scheme is to 
increase the supply of housing that is visitable and adaptable to meet the needs of 
different sectors of the community. Strategies to achieve this include encouraging all 
dwellings to be visitable and a proportion of dwellings to be easily adapted to be lived 
in by people with limited mobility. Clause 21.03-3.1 requires consideration of the 
Livable Housing Design Guidelines in assessment of proposals against Objective 9.  

An amended access report has been submitted with the without prejudice plans. The 
report identifies that the development provides suitable access from street level to all 
apartment entries. In addition, a total of 16 apartments (20%) have a bathroom that 
meets the silver level of the Livable Housing Design Guidelines. The nominated 
dwellings are within the northern half of the building only.  

The submitted report does not detail how the dwellings can actually be adapted to be 
lived in by people with limited mobility, as sought by Clause 21.03-3. Conditions of 
the recommendation therefore require amendments to the access plan to further 
explain how the apartments can be easily adapted to be lived in by people with 
limited mobility, with associated changes to be shown on the plans.  
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Other matters 

Other matters, such as removal of easements and land contamination, which were 
assessed as part of the advertised proposal and which are not affected by the 
changes made by the without prejudice plans, have not been reassessed. The 
recommendation includes conditions that are generally in accordance with the 
conditions contained in the recommendation of the 21 December 2016 Urban 
Planning Committee Report, DED92/16.  

6. Officer Declaration of Conflict of Interest 

Council Officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

It is considered that the without prejudice plans provide acceptable internal amenity, 
excellent communal facilities and sufficient car parking. Key issues with the proposal, 
including building height, streetwall height, access to daylight and ESD performance, 
are addressed via conditions of the recommendation.   

On the balance of policies and controls within the Moreland Planning Scheme, it is 
considered that the without prejudice plans can be supported, subject to conditions. It 
is therefore recommended that Council’s position to VCAT be amended to offer one 
of support and that a consent order may be reached.  

 

Attachment/s 

1⇩   Location Plan - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

D17/159510  

2⇩   Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

D17/159511  

3⇩   Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

D17/159512  

4⇩   OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

D17/159514  

5⇩   Perspective Images of Recommended Facade Changes - 55-63 
Nicholson Street, Brunswick East (MPS/2016/398) 

D17/159515  

  



Location Plan - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 1 

 

Urban Planning Committee Meeting 24 May 2017 126 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 127 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 128 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 129 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 130 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 131 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 132 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 133 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 134 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 135 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 136 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 137 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 138 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 139 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 140 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 141 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 142 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 143 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 144 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 145 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 146 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 147 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 148 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 149 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 150 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 151 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 152 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 153 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 154 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 155 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 156 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 157 

 



Development Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 2 

 

Urban Planning Committee Meeting 24 May 2017 158 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 159 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 160 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 161 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 162 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 163 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 164 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 165 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 166 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 167 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 168 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 169 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 170 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 171 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 172 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 173 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 174 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 175 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 176 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 177 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 178 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 179 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 180 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 181 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 182 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 183 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 184 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 185 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 186 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 187 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 188 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 189 

 



Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 3 

 

Urban Planning Committee Meeting 24 May 2017 190 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 191 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 192 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 193 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 194 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 195 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 196 

 



OVGA Review - 55-63 Nicholson Street, Brunswick East 
(MPS/2016/398) 

Attachment 4 

 

Urban Planning Committee Meeting 24 May 2017 197 

 



Perspective Images of Recommended Facade Changes - 55-63 
Nicholson Street, Brunswick East (MPS/2016/398) 

Attachment 5 

 

Urban Planning Committee Meeting 24 May 2017 198 

 



Perspective Images of Recommended Facade Changes - 55-63 
Nicholson Street, Brunswick East (MPS/2016/398) 

Attachment 5 

 

Urban Planning Committee Meeting 24 May 2017 199 

 

   


	Contents
	Planning and Economic Development
	DED37/17 - The Grove (between Sydney Road and Barrow Street), Coburg - Planning Application MPS/2016/503
	Recommendation
	Attachments Included
	Location and Objector Map - The Grove, Coburg (MPS/2016/503)
	Advertised Plans - The Grove, Coburg (MPS/2016/503)

	DED38/17 - 1 Davison Street, Brunswick - Planning Permit Application MPS/2016/848
	Recommendation
	Attachments Included
	Development Plans - 1 Davison Street, Brunswick (MPS/2016/848)
	Objector Map - 1 Davison Street, Brunswick (MPS/2016/848)

	DED39/17 - 88-90 Lygon Street, Brunswick East - Planning Permit Application MPS/2016/343
	Recommendation
	Attachments Included
	Location Plan - 88-90 Lygon Street, Brunswick East (MPS/2016/343)
	Amended Plans - 88-90 Lygon Street, Brunswick East (MPS/2016/343)
	Condition 1(a) Plans - 88-90 Lygon Street, Brunswick East (MPS/2016/343)
	3D Perspectives - 88-90 Lygon Street, Brunswick East (MPS/2016/343)

	DED40/17 - 55 - 63 Nicholson Street, Brunswick East - Planning Permit Application MPS/2016/398
	Recommendation
	Attachments Included
	Location Plan - 55-63 Nicholson Street, Brunswick East (MPS/2016/398)
	Development Plans - 55-63 Nicholson Street, Brunswick East (MPS/2016/398)
	Without Prejudice Plans - 55-63 Nicholson Street, Brunswick East (MPS/2016/398)
	OVGA Review - 55-63 Nicholson Street, Brunswick East (MPS/2016/398)
	Perspective Images of Recommended Facade Changes - 55-63 Nicholson Street, Brunswick East (MPS/2016/398)



