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1. WELCOME 

2. APOLOGIES     

Leave of absence has been granted to Cr. Irfanli - 4 August 2017 to 5 September 2017 
inclusive 

3. CONFIRMATION OF MINUTES  

The minutes of the Urban Planning Committee meeting held on 26 July 2017 be 
confirmed. 

4. DECLARATION OF INTERESTS AND/OR CONFLICT OF INTERESTS   

5. COMMITTEE REPORTS 

PLANNING AND ECONOMIC DEVELOPMENT 

DED76/17 102 MCBRYDE STREET, FAWKNER - PLANNING 
PERMIT APPLICATION MPS/2016/906 (D17/225745) 3 

DED77/17 1-7, 106 MCBRYDE STREET, FAWKNER - 
APPLICATION TO AMEND PLANNING PERMIT 
MPS/2002/209/B (D17/270197) 27 

DED78/17 15, 17 AND 19 HOOD CRESCENT, FAWKNER - 
PLANNING PERMIT APPLICATIONS MPS/2016/771 
AND MPS/2016/774 (D17/248910) 66 

DED79/17 122 MIDDLE STREET, HADFIELD - PLANNING 
PERMIT APPLICATION MPS/2016/934 (D17/259568) 103 

DED80/17 127 - 137, 139 AND PART 149 NICHOLSON STREET, 
BRUNSWICK EAST - AMENDMENT TO PLANNING 
PERMIT MPS/2013/979 (D17/281086) 134 

DED81/17 19 URQUHART STREET, COBURG (PENTRIDGE LOT 
S23) - PLANNING APPLICATION MPS/2016/463 
(D17/281349) 214   

6. URGENT BUSINESS REPORTS   
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Planni ng and Economic D evel opment 
DED76/17 - 102 McBr yde Str eet, Fawkner -  Pl anning Per mit  Applicati on MPS/2016/906 

DED76/17 102 MCBRYDE STREET, FAWKNER - PLANNING PERMIT 
APPLICATION MPS/2016/906 (D17/225745) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the construction and use of the site for 2 warehouses. 
The application was advertised and 63 objections were received, including 1 petition. The 
main issues raised in objections relate to the suitability of the site for construction works and 
risks to human health due to the land’s history of contamination. Other concerns related to 
the amenity impacts of the warehouses to the residential area by way of noise, traffic and 
parking, and the electricity transformer at the front of the site.  

A Planning Information and Discussion meeting was held on 29 June 2017. No changes 
were made to the proposal following the meeting.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme, as well as advice provided by the Environmental Protection 
Authority (EPA) in relation to a Statement of Environmental Audit (SoEA) issued for land in 
1995 which sets out a number of conditions.  

The key planning considerations therefore are: 

 Whether the works to construct the warehouses are appropriate, particularly in the 
context of the conditions set out by the Statement of Environmental Audit for the land. 

 Whether the use of the site for warehouses is appropriate.  

The SoEA states that the site is suitable for light industrial use provided that a clay capping 
layer is maintained. 

The applicant submitted a report to Council prepared by an Environmental Auditor (engaged 
to provide a review of the proposed development in the context of the SoEA) along with a 
Soil Management Plan (SMP). The Auditor’s report concludes that the proposal would not 
breach the conditions of the SoEA subject to compliance with the SMP. Advice from the EPA 
confirms that the proposal will not breach the conditions of the SoEA subject to a number of 
conditions on any planning permit issued.  

An assessment of the proposal against the Moreland Planning Scheme has revealed that 
the proposed use of the site for warehouses is in line with the purpose of the Industrial 3 
Zone. Conditions included in the recommendation will ensure the use operates in a way that 
minimises impacts on nearby residential properties.  

It is r ecommended that a N otice of D ecisi on to Gr ant a Pl anni ng Per mit be issued for the R ecommendati on 

proposal. 

Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/906 be issued for the 
Construction and use of the land for 2 warehouses in an Environmental Significance Overlay 
at 102 McBryde Street, Fawkner, subject to the following conditions: 

Amended plans  

1. Before the use and development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 3 copies must be 
provided. The plans must be generally in accordance with the plans advertised 
7 February 2017 but modified to show: 
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a) Part of the gravel verge at the front of the site concreted for a distance of at least 
1 metre either side of the crossovers (measured at the property boundary) and in 
accordance with any recommendations of the Environmental Site Assessment 
required by Condition 7 of this permit.  

b) The vehicle crossings with 2 metre straight splays on both sides commencing 
where the footpath meets the gravel verge and finishing at the kerb in 
accordance with Council’s Standard Vehicle Crossing design for industrial 
vehicle crossings.  

c) The disabled parking spaces at least 5.4 metres long as required by AS2890.6. 

d) The correct width of the speed hump and a notation included stating that it must 
be relocated at its existing width, so that it will be clear of both vehicle crossings 
(including the splays).  

e)  An area provided for the storage of the garbage and recycling bins, screened 
from view from the street. 

f) Initiatives contained within the amended SDS including: 

i. Bicycle spaces as per SDA. 

Secondary consent  

2. The use and development as shown on the endorsed plans must not be altered 
without the written consent of the Responsible Authority. This does not apply to any 
exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme 
unless specifically noted as a permit condition. 

Compliance with the Statement of Environmental Audit  

3. Prior to commencement of the development the working drawings must be approved 
by a registered Environmental Auditor and submitted to the Responsible Authority. The 
working drawings must address the requirement of the SoEA in the context of the 
proposed development. 

4. The use and development of the land must at all times be in accordance with the 
requirements of the Statement of Environmental Audit and Soil Management Plan 
issued for land to the satisfaction of the Responsible Authority.  

Amended Soil Management Plan  

5. Prior to the commencement of construction or carrying out of works pursuant to this 
permit, an amended Soil Management Plan must be submitted to be to the satisfaction 
of the Responsible Authority. The Soil Management Plan must be revised to include 
but not limited to: 

a) Identifying the areas of the site that would need to be excavated and to what 
depth. Then making estimations of the volume to be excavated and the time 
required to excavate this soil under best and worst case scenarios;  

b) Sampling to be undertaken within the known excavation areas to validate the 
sampling undertaken as part of the 1995 Statement of Environmental Audit;  

c) The sampling to be used to categorise any excavated waste in-ground and not 
allowing it to be stockpiled at the site and the report to note that the in-ground 
categorisation of excavated soil will facilitate soil to be quickly removed from site 
and reduce any potential odour impacts; 

d) All soil is to be categorised in accordance with EPA Publication IWRG621, Soil 
Hazard Categorisation and Management 2009 or as amended;  

e) Incorporating where required the validation sampling results and appropriate 
monitoring for these contaminants; 

f) Inclusion of odour monitoring and actions in addition to photo ionisation detector 
(PID) monitoring of chemicals, given that the human nose can detect 
concentrations which is not possible by PID; 
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g) Only undertaking excavations during favourable wind conditions so that any 
odour generated is not blown from the site onto the neighbouring premises;  

h) Requiring an occupational hygienist on site undertaking sampling to estimate the 
exposure to workers and potential impacts to health on the site and to the 
adjoining industrial area;  

i) Clearly outline contingencies if odorous soil is identified including removing 
workers and strategies to protect the community being impacted by odours;  

j) Managing of odour complaints and mitigation post construction; and 

k) Include any requirements from the environmental site assessment required by 
Condition 7.  

Confirmation of compliance with the SoEA and SMP  

6. Prior to the commencement of the use, a letter from an Environmental Auditor must be 
submitted to Council confirming that the development has complied with the 
requirements of the Statement of Environmental Audit and Soil Management Plan.  

Environmental Site Assessment 

7. Prior to the commencement of construction or carrying out of works pursuant to this 
permit, or any works associated with the use, prior to the commencement of the 
permitted use an Environmental Assessment Report must be submitted to and be to 
the satisfaction of the Responsible Authority. The Responsible Authority may require 
the applicant to contribute financially to an independent review of the Environmental 
Site Assessment by a suitably qualified environmental professional. The 
Environmental Site Assessment Report is to be conducted by a competent 
professional practitioner with relevant experience in the field. The owner must comply 
with the findings of the site assessment to the satisfaction of the Responsible 
Authority. The Environmental Site Assessment Report must: 

a) Specify the name and qualifications of the person who has conducted the 
Report; 

b) Provide comment on the potential for offsite contamination to have migrated to 
the gravel verge at the front of the site from the subject site and neighbouring 
land. Soil sampling and analysis of the gravel verge may be required where 
access to definitive information regarding neighbouring land is not obtainable or 
is inconclusive; 

c) Specify the industrial process or activity, waste or substance in respect of which 
the Report was conducted; 

d) Specify the segment of the environment in respect of which the Report was 
conducted; 

e) Include an evaluation of the environmental quality of the relevant segment of the 
environment; 

f) Include an assessment of any clean up that is necessary, including 
recommendations relating to the carrying out of the clean-up, and any 
compliance requirements to enable the land owner to ensure that the land is 
suitable for the proposal; 

g) Include a further recommendation to the Responsible Authority as to whether the 
condition of the land is such that an Environmental Audit should be conducted 
taking into consideration the proposed use; and 

h) Should the Environmental Assessment Report conclude that an Environmental 
Audit should be conducted, then an Environmental Audit must be submitted in 
accordance with Condition 8 of this permit.  
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Environmental Audit  

8. If the Environmental Assessment Report required by Condition 6 of this permit 
concludes that an Environmental Audit is required, then prior to the commencement of 
construction or carrying out works pursuant to this permit, or any works associated 
with the use, either:  

a) A Certificate of Environmental Audit for the gravel verge at the front of the site 
must be issued in accordance with Section 53Y of the Environment Protection 
Act 1970 and provided to the Responsible Authority; or 

b) An Environmental Auditor appointed under Section 53S of the Environment 
Protection Act 1970 must make a Statement in accordance with Section 53Z of 
that Act that the environmental conditions of the land are suitable for the use and 
development that are the subject of this permit and that statement must be 
provided to the Responsible Authority. 

Where a Statement of Environmental Audit is issued for the land, the buildings and 
works and the use of the land that are the subject of this permit must comply with all 
directions and conditions contained within the Statement. 

Where a Statement of Environmental Audit is issued for the land, prior to the 
commencement of the use, and prior to the issue of a Statement of Compliance under 
the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the 
Building Act 1993, a letter prepared by an Environmental Auditor appointed under 
Section 53S of the Environment Protection Act 1970 must be submitted to the 
Responsible Authority to verify that the directions and conditions contained within the 
Statement have been satisfied.  

Where a Statement of Environmental Audit is issued for the land, and any condition of 
that Statement requires any maintenance or monitoring of an ongoing nature, the 
Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the 
Planning and Environment Act 1987. Where a Section 173 Agreement is required, the 
Agreement must be executed prior to the commencement of the permitted use, and 
prior to the certification of the plan of subdivision under the Subdivision Act 1988. All 
expenses involved in the drafting, negotiating, lodging, registering and execution of the 
Agreement, including those incurred by the Responsible Authority, must be met by the 
Owner(s). 

Prior to any remediation works being undertaken in association with the Environmental 
Audit, a ‘remediation works’ plan to the satisfaction of the Responsible Authority must 
be submitted to and approved by the Responsible Authority. The plan must detail all 
excavation works as well as any proposed structures such as retaining walls required 
to facilitate the remediation works. Only those works detailed in the approved 
remediation works plan are permitted to be carried out prior to the issue of a Certificate 
or Statement of Environmental Audit. 

Notes about environmental audits 

i. A copy of the Certificate or Statement of Environmental Audit, including the 
complete Environmental Audit Report must be submitted to the 
Responsible Authority within 7 days of issue, in accordance with Section 
53ZB of the Environment Protection Act 1970. 

ii. Where a Statement of Environmental Audit is issued for the land a copy of 
that Statement must be provided to any person who proposes to become 
an occupier of the land, pursuant to Section 53ZE of the Environment 
Protection Act 1970. 

iii. The land owner and all its successors in title or transferees must, upon 
release for private sale of any part of the land, include in the Vendor’s 
Statement pursuant to Section 32 of the Sale of Land Act 1962, a copy of 
the Certificate or Statement of Environmental Audit including a copy of any 
cover letter. 



 

Urban Planning Committee Meeting 23 August 2017 7 

iv.  Where a Statement of Environmental Audit issued for the land contains 
conditions that the Responsible Authority considers to be unreasonable in 
the circumstances, the Responsible Authority may seek cancellation or 
amendment of the planning permit in accordance with Section 87 of the 
Planning and Environment Act 1987. 

Sustainable Design assessment 

9. Prior to the endorsement of plans, an amended Sustainable Design Assessment 
(SDA) must be submitted to and approved by the Responsible Authority. The amended 
SDA must pass all mandatory categories, demonstrate best practice environmentally 
sustainable design and address the following areas assessed to require amendment: 

a) Lighting power density 10% less than maximum allowable NCC Section J 
Deemed-to-Satisfy requirements. 

b) In line with Clause 22.08 best practice requirements hot water system to be 
amended to Solar Hot Water instead of Electric instantaneous. 

c) Remove credit claimed for Energy 1.14 – Variable Speed Drives. No HVAC 
system is proposed for this project so no points can be claimed for VSD control 
of HVAC equipment. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
SDA and associated notated plans will be endorsed to form part of this permit. 

10. All works must be undertaken in accordance with the endorsed Sustainability Design 
Assessment (SDA) to the satisfaction of the Responsible Authority. No alterations to 
the SDA may occur without the prior written consent of the Responsible Authority. 

Development Contribution Plan Levy  

11. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy must be paid to Moreland City Council in 
accordance with the approved Development Contributions Plan. The Development 
Infrastructure Levy is charged per 100 square metres of leasable floor space. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following:  

 A maximum of 12 months from the date of issue of the Building Permit; or  

 Prior to the issue of a Statement of Compliance for the subdivision.  

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

General conditions 

12. Prior to the commencement of the use, a vehicle crossing must be constructed in 
every location shown on the endorsed plans to a standard satisfactory to the 
Responsible Authority (Moreland City Council, City Infrastructure Department). 

13. Prior to the commencement of the use, any existing vehicle crossing not to be used in 
this use or development must be removed and the kerb and channel, footpath and 
nature strip reinstated to the satisfaction of the Responsible Authority (Moreland City 
Council, City Infrastructure Department). 

14. Prior to the commencement of the use, any Council or service authority pole or pit 
within 1 metre of a proposed vehicle crossing, including the 2 metre splays on the 
crossing, must be relocated or modified at the expense of the permit holder to the 
satisfaction of the Responsible Authority and the relevant service authority. 
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15. All costs for the relocation of the speed hump must be borne by the applicant and the 
works arranged by Council’s Strategic Transport branch. 

16. All loading and unloading associated with the proposed warehouses must occur within 
the site, to the satisfaction of the Responsible Authority. 

17. The stormwater run-off from the accessway must not flow out of the property over the 
public footpath to the satisfaction of the Responsible Authority.  

18. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority. 

Operation of the use 

19. The use allowed by this permit must operate only between the following hours: 

 Monday to Friday  7 am to 8 pm. 

 Saturday to Sunday 9 am to 8 pm. 

20. The use must not detrimentally affect the amenity of the neighbourhood, including 
through the:  

a) Transportation of materials, goods or commodity to or from the land. 

b) Appearance of any stored goods or materials. 

c) Emission of noise artificial light, vibration, odour, fumes, smoke, vapour, steam, 
soot, ash, dust, waste water, waste products, grit or oil. 

21. Noise levels associated with the use must at all times comply with the State 
Environment Protection Policy (Control of noise from commerce, industry and trade) 
No. N-1. Should the Responsible Authority deem it necessary, the owner and/or 
occupier of the land must submit an Acoustic Report to the satisfaction of the 
Responsible Authority which demonstrates compliance, or which outlines any 
measures considered necessary to achieve compliance. The recommendations of the 
Acoustic Report must be implemented to the satisfaction of the Responsible Authority. 
The endorsed plans must be amended to accord with the recommendations contained 
in the Acoustic Report to the satisfaction of the Responsible Authority. 

Time limit 

22. This permit will expire if one of the following circumstances applies: 

 The development is not commenced within 2 years from the date of issue of this 
permit;  

 The development is not completed within 4 years from the date of issue of this 
permit; or 

 The use is not commenced within 4 years from the date of issue of this permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

The Respo 
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REPORT 

1. Background 

Subject site  

The subject site is located at 102 McBryde Street, Fawkner. The site is rectangular in 
shape having a frontage of 39.62 metres, a depth of 45.72 metres and total area of 
1,811 square metres. The site is currently vacant, with only a concrete slab in the 
south-eastern corner of the site. The site is currently used for the storage of 
equipment, tools and some vehicles.  

There are no restrictive covenants indicated on the Certificate of Title. 

Surrounds 

The surrounding area is characterised by residential development across McBryde 
Street to the west and in the surrounding area. To the north and on the eastern side 
of McBryde Street is industrial land, as well as properties to the south at numbers 
100, 96 and 98 McBryde Street. To the east of the site is Lorne Street Reserve, and 
the Merri Creek beyond.  

A location plan forms Attachment 1. 

The proposal 

The proposal is summarised as follows: 

 Construction of 2 warehouse to be located side by side.  

 Each warehouse is to have a maximum height of 7 metres.  

 Vehicle access to each warehouse will be via 2x8.9 metres wide vehicle 
crossovers from McBryde Street.  

 The warehouses are to be of a colorbond construction.  

 Each warehouse is to have access to 6 car parking spaces, inclusive of 
1 disabled car space.  

 Each warehouse is to have a loading bay within the building, with the dimensions 
of 7.6 metres (length) by 3.6 metres (width).  

 Majority of the site is proposed to be concreted or covered by the warehouses 
with some small landscaped strips proposed along the front (western) side 
boundary of the site, between the warehouses and alongside part of northern 
side boundary, and crushed gravel rock on the sides, between and to the rear of 
the warehouses.  

 The use is to operate between the hours of 6 am and 7 pm Monday to Saturday, 
and 8 am and 6 pm on Sundays.  

The development plans form Attachment 2. 

The proposal was submitted alongside a Soil Management Report (SMP) prepared 
by Edge Group (dated October 2016) and an Environmental Auditor’s report 
(‘Auditor’s report’ prepared by Tim Russell from Kleinfelder, dated 1 December 2016) 
in relation to the proposals level of compliance with the SoEA issued for the land.  
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Planning permit and site history  

There is an Environmental Audit Report, and associated Statement of Environmental 
Audit (SoEA) for the land at 100-102 McBryde Street, Fawkner. In section 2 of the 
report, it sets out that the site has been used for the manufacture, mixing and 
repackaging of agricultural pesticides and production of pest control chemicals.  

Nufarm Rural Products Pty Ltd began production on the site in the late 1950s with 
the formulation of DDT. Production was transferred to Laverton in 1971 and Nufarm 
sold the site in 1974. A series of Cleanup notices were issued between 1990 and 
1994, with the final notice dated June 1994 requiring Nufarm Limited to obtain either 
a Certificate or Statement of Environmental Audit from an EPA approved Auditor. 

Following completion of an Environmental Audit, on 30 May 1995 a Statement of 
Environmental Audit (SoEA) was issued for the land known as 100 and 102 McBryde 
Street, Fawkner. This SoEA relates to the light industrial zoning of the land and 
includes a condition: 

is conditionally acceptable for uses conforming with its present industrial 
zoning (in accordance with Planning Certificate Number 312021, where 
the land is included in a Light Industrial (Broadmeads) Zone and abuts on 
a road proposed main). 

The conditions are as follows: 

1. The thickness or function of the clay capping defined in Figure 3 of 
this Audit Report be maintained. 

2. Soil excavated from greater than 0.5 metre depth from the site be 
tested and disposed of in accordance with EPA guidance. 

With respect to excavation and construction works below 0.5 metres 
depth: 

3. Any party involved with these works must refer to this Audit Report 
and take appropriate precautions where needed. 

4. The capping must be reinstated so that its original function is not 
compromised anywhere on the site. 

5. Provide to the local planning authority full details of any works 
which have been carried out in order to demonstrate and record 
compliance with the above stated conditions.  

The SoEA report describes the function of the clay cap as: 

To prevent odours and Occupational Health exposures to volatile 
chemicals within 0.5 metres of the soil surface. 

The site has the following planning permit history: 

 Planning Permit MPS/1996/608 was issued on 25 February 1997 for the 
‘construction of a building and associated car parking for the purpose of light 
industry’.  

 Planning Permit MPS/2002/872 was issued on 10 July 2003 for the ‘use and 
development of land for the purposes of a storage shed’.  

 It is noted that Planning Permit Applications MPS/2009/157, MPS/2011/542, 
MPS/2012/98 and MPS/2015/1004 either lapsed or were refused due to 
insufficient information to carry out a planning assessment. 
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Statutory Controls – why is a planning permit required? 

Control Permit requirement 

Industrial 3 Zone Clause 33.03-1 – A permit is required for the use of the land 
as a warehouse 

Clause 33.03-4 – A permit is required to construct a building 
or construct or carry out works.  

Environmental 
Significance 
Overlay, Schedule 1 
(ESO1) 

Clause 42-01-2 - A permit is required to construct a building 
or construct or carry out works.  

It is noted that the proposed development meets the car parking requirement set out 
by Clause 52.06 and the loading bay requirements at Clause 52.07 of the Moreland 
Planning Scheme. 

A condition is included in the recommendation requiring the payment of a 
development contribution levy in accordance with Clause 45.06 of the Moreland 
Planning Scheme.  

Aboriginal Heritage 

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide 
for the protection of Aboriginal places, objects and human remains in Victoria. 

While the site is close to a waterway, the land has been subject to significant ground 
disturbance and is therefore not an area of Cultural Heritage Sensitivity. No cultural 
heritage management plan was therefore required.  

2. Internal/External Consultation 

Public Notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending 21 notices to the owners and occupiers of adjoining and nearby land; 
and 

 By placing a sign on the frontage of the site (fronting McBryde Street).  

Council has received 63 objections including 1 petition (containing 142 signatures) to 
date. A map identifying the location of objectors forms Attachment 1.  

The key issues raised in objections are: 

 Health concerns associated with the SoEA and the site’s suitability for 
development. 

 Traffic, parking and noise.  

 The electricity transformer at the site frontage.  

 The extent of advertising of the application.  

Council sought the views of The Merri Creek Management Committee (MCMC) and 
Melbourne Water. A response was received by the MCMC who advised that 
assessment of the application should pend testing of the site by the EPA. It was also 
noted that there is no screening landscaping at the rear of the site proposed however 
acknowledged a risk might exist if the tree roots penetrate the clay cap. 

A Planning Information and Discussion meeting was held on 29 June 2017 and 
attended by The Mayor, Cr Abboud, Cr Bolton, 2 Council Planning Officers, the 
applicant including the Auditor engaged by the applicant and approximately 
14 objectors. The meeting provided an opportunity to explain the application, for the 
objectors to elaborate on their concerns, and for the applicant to respond. 
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At the meeting the Auditor engaged by the applicant provided further clarity regarding 
their role as an independent Auditor and the outcomes of the assessment conducted. 
This included advice confirming that the cap remained intact. The applicant further 
explained how the warehouses would be constructed on the site advising that 
minimal excavation would occur for the footings of the warehouse, through the use of 
screw piles. Objector concerns largely remained regarding the excavation that would 
be required for services and the exclusion of the nature strip to the front of the site 
from the environmental assessments.  

Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

External agency Objection/No objection 

EPA No objection subject to conditions included in the 
recommendation. These conditions are also referred 
to in section 4 of this report.  

 

Internal 
Branch/Business Unit  

Comments 

Strategic Transport and 
Urban Safety and 
Compliance  

No objections were offered to the proposal subject to 
modifications, which are addressed by conditions 
detailed in the recommendation.  

ESD Unit No objections were offered to the proposal subject to 
modification, which are addressed in the conditions 
detailed in the recommendation. It is noted that the 
condition recommended for the installation of 
ENVISS pits (raingardens) will not be included due 
to the excavation required for their installation.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.02 Urban Growth 

 Clause 11.03 Open Space 

 Clause 11.04 Metropolitan Melbourne 

 Clause 12.04 Significant environments and landscapes  

 Clause 13.03 Soil Degradation  

 Clause 13.04 Noise and Air 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 17.02 Industry 
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Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-2 Land for Industry and Economic Regeneration 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Land contamination and site excavation  

The Environment Protection Act 1970 provides for the appointment by the EPA 
Victoria, of environmental auditors who conduct independent environmental audits. 
The EPA administers the environmental audit system and ensures its ongoing 
integrity by assessing auditor applications and ensuring audits are independent and 
carried out according to guidelines issued by EPA.  

A statutory environmental audit was completed for the site in 1995 and a SoEA was 
issued. In the context of a SoEA which exists on the land, the ability of the site to be 
developed is dependent on the proposal’s compliance with the conditions set out by 
this SoEA. The proposed development was submitted in conjunction an Auditor’s 
report and a SMP to confirm whether the proposal would be able to comply. 
Specifically, whether construction works would ensure that the clay cap is maintained 
and whether any works below 0.5m in depth would be appropriately managed. A key 
element of consideration as it relates to off-site impacts is therefore whether the 
extent of excavation is appropriate and whether it can be managed to limit risk to 
human health and the environment.  

According to the SMP, excavation works associated with the development can be 
summarised as follows: 

 Advancement of approximately 16 screw piles (8 for each building) - the final 
depth of these screw piles will vary depending on geotechnical properties of the 
material into which they are advanced, but it is assumed that they will penetrate 
through the full thickness of the soil with residual contamination which remains 
beneath the clay cap; 

 Installation of a new sewer extension along McBryde Street with 2 connections 
into the western site boundary. These connections will run in approximately 25 
metre long service trenches across the site to connect each of the proposed 
warehouse units. The trenches will be approximately 2 metres deep at the 
western site boundary and approx. 0.5 metres deep where they terminate at the 
proposed warehouse units; and 

 Various other minor localised, non-penetrating, intrusions into the cap.  



 

Urban Planning Committee Meeting 23 August 2017 14 

In this case the applicant provided a report from a registered Environmental Auditor. 
The Auditor was not engaged to conduct a Statutory Environmental Audit but rather 
in a non-statutory capacity to review the proposed development against the SoEA 
that exists. The Auditor concluded that no further environmental works are required 
to be undertaken at the site and that the Statement Conditions from the 1995 Audit 
Report are still valid and will be appropriately managed under the soil management 
plan for the development. 

The Auditor’s report submitted by the applicant advised that at these screw pile 
points, a small volume of soil below 0.5 metres of the cap would be removed during 
their installation. It was of the Auditor’s opinion that excavation works associated with 
the installation of these screw piles could be appropriately managed through the 
prepared SMP. 

The greatest excavation will therefore be associated with the proposed sewer 
connections which will breach the clay cap along the western site boundary. 

The SMP recommends a number of methods to manage contaminated soils during 
all excavation works. Further it has been advised by the Auditor’s report that where 
soils are proposed to be excavated during the development of the site, a physical 
barrier will still be maintained due the presence of a concrete slab or importation of 
further fill materials. On this basis it is advised by the Auditor that the original function 
of the cap will not be compromised as a physical barrier will be maintained between 
the underlying contaminated material and sensitive receptors (humans and plants).  

Notwithstanding this, it is understood from the SMP that the soil beneath the clay cap 
is residual contamination associated with the former Nufarm facility, and that these 
remaining contaminants do not exceed the current applicable human health and 
ecological criteria for commercial/industrial land-use. The Auditor’s report advises 
and concludes that the contaminated soils beneath the clay cap can on this basis be 
appropriately managed by the SMP.  

Prior to reviewing the application documentation and obtaining sampling results, the 
EPA (responding to a letter sent by the Mayor in May 2017 (NOM19/17)) advised 
Council that they undertook an inspection on 24 April 2017 and noted that cap 
appeared in intact and that sampling undertaken as part of the applicant’s 
environmental site assessment did not identify any concerns and any risks were 
considered low. This letter did note that Council can require the applicant to 
undertake a further audit. 

Council referred the reports submitted by the applicant to the EPA for review and to 
provide advice to Council as to their agreement with these findings. The EPA 
recommended a list of changes to the SMP to demonstrate a more pro-active 
approach to managing the known residual contamination; concluding that making 
sound decisions on soil sampling results, as well as adherence to the SoEA 
conditions through a revised SMP are considered to limit the risk to human health 
and the environment. This specific advice, which followed a review of the application 
documentation along with offsite sampling results, did not conclude that a further 
Environmental Audit is required. 

A condition of the permit will require the submission of an amended SMP in 
accordance with the changes sought by the EPA.  

Concerns have been raised by the community regarding the exclusion of the gravel 
verge to the front of the site from environmental assessments and audits. A condition 
is included in the recommendation to require that an Environmental Site Assessment 
be undertaken by the land owner. This will enable determination about what further 
measures are required to be put in place to manage any contamination that may 
have migrated to the verge in front of the site. In the case the Environmental Site 
Assessment concludes an Environmental Audit must be undertaken, a condition of 
the permit will also require the provision of an Environmental Audit.  
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Is the use of the site for 2 warehouses appropriate? 

The site is located within the Industrial 3 Zone, with the stated purpose of the zone: 

To implement the State Planning Policy Framework and the Local 
Planning Policy Framework, including the Municipal Strategic Statement 
and local planning policies.  

To provide for industries and associated uses in specific areas where 
special consideration of the nature and impacts of industrial uses is 
required or to avoid inter-industry conflict.  

To provide a buffer between the Industrial 1 Zone or Industrial 2 Zone 
and local communities, which allows for industries and associated uses 
compatible with the nearby community.  

To allow limited retail opportunities including convenience shops, small 
scale supermarkets and associated shops in appropriate locations.  

To ensure that uses do not affect the safety and amenity of adjacent, 
more sensitive land uses. 

The Industrial 3 Zone is specifically applied to locations where a sensitive interface 
exists, such as next to or opposite a residential zone. In such a zone, the type and 
intensity of use permitted much be commensurate with its locality and neighbouring 
land uses. Conversely, residential uses which share an interface with an Industrial 
3 Zone cannot expect the same level of amenity as may not normally be expected in 
a residential area. Both uses must acknowledge the trade-offs which they have 
accepted when purchasing or occupying their land.  

It is noted that a stated purpose of the Industrial 3 Zone is to implement the Municipal 
Strategic Statement (MSS). In 2015, Council undertook a review of all industrially 
zoned land across the city, through the Moreland Industrial Land Strategy 2015-2030 
(MILS). All industrial land was placed in 1 of 3 categories: 

 Category 1 – Core Industry and Employment Areas 

 Category 2 – Employment Areas 

 Category 3 – Transition to Residential Areas 

The draft MILS went through a full planning scheme review, including review by an 
independent Planning Panel. Council subsequently adopted Amendment C158 at its 
meeting of 13 July 2016, with the Amendment gazetted and incorporated into the 
Moreland Planning Scheme on 6 April 2017. MILS categorises the eastern side of 
McBryde Street as ‘Category 3 – Transition to Residential Areas’. This is consistent 
with the previous Moreland Industrial Land Use Strategy 2004 (MILUS), which 
categorised the eastern side of McBryde Street as ‘Category E – Residential’. For at 
least the past 15 years, there has been clear policy guidance that the site should 
transition to a residential use.  
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Council’s MSS, at Clause 21.03-2, lists the following strategies for category 3 zoned 
land: 

Support the rezoning and redevelopment of Transition-Residential Areas 
to allow quality residential development. 

Discourage new industry and businesses from locating in Transition 
Residential Areas. 

Discourage existing businesses from expanding in Transition-Residential 
Areas. However where an existing business wishes to expand on their 
current site, manage the expansion having regard to the impacts on 
residential uses. 

Encourage redevelopment to be of a high quality to contribute to an 
overall improvement in the amenity of the area and maximise the 
contribution to the public realm. 

There is policy guidance that new businesses should not establish in category 
3 areas, while existing businesses should be discouraged from expanding. However 
it is considered that the application to use the site for warehousing is acceptable on 
the following basis: 

 The development does not represent a significant financial investment, and would 
therefore unlikely be secured as a long-term use of the land.  

 The remainder of the zone is already developed with industrial uses that are 
operating and it is expected that this will be the case for the short to medium 
term.  

 It is not in Council’s short to medium term plan to pursue the rezoning of the land. 
Allowing the use and development as proposed will not prejudice rezoning of the 
land to a residential zone should the landowner or Council wish to pursue this. 

 The proposed use is consistent with the purpose of the current Industrial 3 Zoning 
of the land. 

Can any off-site amenity impacts be managed? 

One of the purposes of the IN3Z is to provide for industries in specific areas where 
special consideration of the nature and impacts of industrial uses is required.  

Pursuant to Clause 74 of the Moreland Planning Scheme the land-use term 
‘warehouse’ is defined as the following: 

 Land used to store or display goods. It may include the distribution and the 
wholesale selling of the goods. 

Based on information provided by the applicant, the warehouses are proposed to be 
used for the storage of concrete equipment, trucks and tools. The warehouses are 
therefore not defined as a type of use that has adverse amenity potential pursuant to 
Clause 52.10 of the Moreland Planning Scheme.  

Given that there will be no manufacturing processes at the site that are more likely to 
create noise and other emissions, it is considered that the potential for off-site 
amenity impacts is reduced. The recommendation includes conditions related to the 
protection of the amenity of the area. 
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The applicant requested a start time of 6 am, Monday to Saturday and 8 am on 
Sunday. Based on prohibited times for residential noise set out by section 4 of the 
Environmental Protection Regulations (2008) (the Regulations) the most appropriate 
time for the use to operate is between the hours of 7 am and 8 pm, Monday to 
Friday, and 9 am and 8 pm on weekends. This is relevant given that there will be 
trucks associated with the use arriving at and leaving the site, and based on the sites 
direct interface with residential uses, it is not considered appropriate to allow a start 
time outside these hours. A condition included in the recommendation therefore 
restricts the operating times so they are in accordance with the regulations for 
residential noise.  

Has adequate car and bicycle parking been provided?  

The warehouses each have a net floor area of 272.64 square metres. Clause 52.06 
of the Moreland Planning Scheme requires a total of 6 car spaces per warehouse. 
The proposed development satisfies the Moreland Planning Scheme with respect to 
the provision of car parking. There are 6 car spaces provided per warehouse within 
the front setback of the site. The Moreland Planning Scheme does not require bicycle 
parking for a warehouse use. 

Are adequate loading/unloading facilities provided?  

The proposed development satisfies Clause 52.07 (Loading and Unloading of 
Vehicles) of the Moreland Planning Scheme. Both warehouses are provided with 
loading bays inside, with dimensions of 7.6 metres by 3.6 metres, and have access 
to driveways with widths of 8.9 metres. 

As recommended by Councils’ Strategic Transport and Compliance Branch, all 
loading and unloading must occur within the site to the satisfaction of the 
Responsible Authority. This is included as a condition in the recommendation.  

What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
have assessed the proposal.  

It is noted that the street is narrow for an industrial area, being approximately 
7.2 metres wide and this is further compounded by unrestricted on-street parking. 
The swept path analysis AS2890.2 was carried out for a 19 metre semitrailer from to 
reverse into each of the proposed warehouses and drive forwards out.  

It was advised that the vehicle crossings at widths of 8.9 metres are acceptable to 
accommodate turning circles of semitrailers on the basis that that the splays of the 
crossings are increased to 2 metres, and on the proviso that the existing gravel verge 
would also allow for trafficable kerb to accommodate occasional movements as 
required.  

In the context of concerns relating to whether the gravel verge area is contaminated, 
occasional movements over the gravel area would result in disturbance to the soil 
underneath; and without understanding whether this portion of land is contaminated, 
trafficable unsealed kerb cannot be accepted. 

A condition included in the recommendation will require part of the gravel verge to be 
concreted for a distance of at least 1 metre either side of the property boundary, and 
in accordance with any recommendations of the Environmental Site Assessment for 
this portion of land.  

A condition included in the recommendation would also require modifications to the 
vehicle crossings (in relation to the 2 metre splays) to be shown on the plans.  
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Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

The application was referred to Council’s Environmental Sustainable Design Branch 
who advised that the proposal generally meets Council’s Environmental Sustainable 
Design (ESD) standards and can meet the requirements subject to changes to the 
Sustainable Design Assessment, and the plans.  

It is noted that 1 of the changes requested relate to the provision of ENVISS pits 
(raingardens) for treating the hardstand areas on the site. This is so the development 
can achieve a score of 100 for the STORM rating.  

Installation of the ENVISS pits would require additional excavation on the site. In light 
of the cautiousness required for any excavation of the land below 0.5 metres 
associated with the SMP it is not considered appropriate to include this condition 
given the aim of limiting excavation on the site.  

Does the proposal adequately respond to the Environmental Significance 
Overlay (ESO)? 

One of the purposes of the ESO is:  

to ensure that development is compatible with identified environmental 
values. 

Schedule 1 to the ESO relates to the significance of the Merri Creek and its environs, 
noting that: 

the creek has a unique role to play in the preservation of threatened flora 
and fauna and the maintenance of vegetation communities that have 
almost been totally destroyed in other places. 

ESO1 seeks to protect the natural system, waterway function, recreation use, 
landscape character and heritage of the Merri Creek. The proposal would have 
minimal affect on the creek, particularly on the basis that majority of the excavation 
proposed is limited to the front portion of the site for the purposes of site drainage. 
Excavation associated with the construction of the warehouses themselves as 
previously identified is limited to that associated with the screw piles. The SMP 
advises on how to manage all excavation, so that risks to both humans and the 
environment is mitigated. Along with changes to the SMP as requested by the EPA, it 
is not considered that the Merri Creek and environs would be affected.  

5. Response to Objector Concerns 

The following issues raised by objectors are addressed in section 4 of this report: 

 Health concerns associated with the Statement of Environmental Audit and the 
sites suitability for development. 

 Traffic, parking and noise.  

Other issues raised by objectors are addressed below. 



 

Urban Planning Committee Meeting 23 August 2017 19 

Advertising of the application 

There was concern that the application was not advertised correctly, as letters sent 
by Council allegedly did not reach residents and the sign on the site did not contain a 
date for the end of the notice period. Further, it was of the opinion of some objectors 
that Council should have also notified residents that did not directly adjoin or abut the 
site as they may be interested in the application based on its past complaints and 
enforcement history.  

Checking of Council’s mail register confirms that letters to notify residents of the 
application were posted on 23 February 2017. In relation to the date on the sign, 
upon being advised Council notified the applicant and requested that the 14 day 
advertising period begin from the day that the date was included. The sign was dated 
on 9 March 2017, with the end date specifying 24 March 2017. A photo was provided 
to Council to confirm this has been completed correctly. Notwithstanding this, the 
applicant also returned a Statutory Declaration to confirm advertising had been 
correctly completed.  

The extent of notice to be provided, is guided by the Planning and Environment Act, 
1987 (The Act) and a consideration of whether the planning proposal is likely to 
cause ‘material detriment’. There are VCAT decisions that guide the consideration 
and interpretation of what is to be understood as ‘material detriment’ and Council’s 
decisions are able to be appealed to VCAT if the direction of the extent of public 
notice is considered to be excessive.  

The direction to give notice of this planning permit application cannot therefore 
include consideration of past complaints or enforcement actions related to the 
operations of other industrial premises in the area. The requirement to give notice 
being restricted to a person who may suffer material detriment, does not extend to 
giving notice to persons who may be interested or have an interest in the proposal. 
However the Act does include the potential to require a public notice to be displayed 
on site which serves to advise persons beyond those who are mailed a notice. An 
onsite notice was directed in this case which is commonly Council’s practice.  

An objector has also queried the availability of documents during public notice. All 
reports accompanying the application were made available for inspection at Council 
offices during the public notice period. 

The electricity transformer at the front of the site 

The proposed vehicle crossings are required to achieve a 1 metre clearance to the 
electricity poles and this is included as a condition in the recommendation. Council’s 
Strategic Transport and Compliance Branch have also conducted a swept path 
analysis for a 19 metre semitrailer and advised there is adequate space for a safe 
turning circle with the addition of 2 metre straight splays to the crossovers.  

6. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Notice of Decision to Grant a Planning 
Permit No MPS/2016/906 should be issued for 102 McBryde Street, Fawkner subject 
to the conditions included in the recommendation of this report. 
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DED77/17 - 1- 7, 106 McBr yde Street,  Fawkner - Application to Amend Planning Per mit M PS/2002/209/B 

DED77/17 1-7, 106 MCBRYDE STREET, FAWKNER - APPLICATION TO 
AMEND PLANNING PERMIT MPS/2002/209/B (D17/270197) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

The application seeks approval for the amendment of Planning Permit MPS/2002/209, which 
applies to land at 3-7/106 McBryde Street, Fawkner. Planning Permit MPS/2002/209 allows 
the use of the land for industry (pasta manufacturing) and manufacturing sales between the 
hours of 7 am to 10 pm Monday to Saturday and a reduction of the standard car parking 
rate.  

This amendment application seeks permission to: 

 Change the operating hours to allow for cleaning Monday to Saturday between 10 pm 
and 3 am the following day (no change in production operating hours); 

 Include factories 1 and 2 into this permit;  

 Decrease onsite parking from 50 to 39 vehicle, to enable semi-trailers to enter and exit 
the site; and 

 Associated buildings and works, including the construction of 3 sheds.  

The application was advertised and 20 objections were received from 8 individual properties, 
including 5 proforma objections from 1 household. The main issues raised in objections are 
amenity issues associated with later operation and traffic and parking concerns. A number of 
objections also mentioned ongoing enforcement matters relating to this site. In addition, 
2 letters of support were received from employees of the existing business.  

A Planning Information and Discussion meeting was held on Monday 31 July 2017 and 
attended by Cr Abboud, Cr Bolton, Cr Carli Hannan, Cr Irfanli, Cr Martin and Cr Riley, 
2 Council Planning Officers, the applicant (including some employees) and 15 objectors. The 
meeting provided an opportunity to explain the application, for the objectors to elaborate on 
their concerns, and for the applicant to respond. No changes were made to the proposal 
following this meeting.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The application is being reported to the Urban Planning Committee at the discretion of the 
Director Planning and Economic Development.  

The key planning considerations are: 

 Appropriateness of the extended operating hours, having regarding the purpose of the 
Industrial 3 Zone and the effect on the dwellings opposite the site.  

 Appropriateness of the expanded use having regarding to the State and Local Planning 
Policy Framework, including Council’s Municipal Strategic Statement.  

The proposal would rectify a number of existing deficiencies of the site, such as improved 
loading and unloading of goods from semi-trailers within the site, landscaping along the front 
property boundary, authorisation of a number of sheds and inclusion of all Units under the 
same planning permit, providing clear parameters for the operation of the use at the site.  

What is not considered acceptable is the increased operating hours, which would have an 
unreasonable amenity impact on dwellings opposite the site.  

It is recommended that a Notice of Decision to Grant an Amended Planning Permit be 
issued for the proposal.  

 
 

Recommendati on 
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Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant an Amended Planning Permit No. MPS/2002/209/B be 
issued for the use and development of the land for industry (pasta manufacturing) and 
manufacturing sales and a reduction in the standard car parking rate at 1-7/106 McBryde 
Street, Fawkner, subject to the following conditions (new conditions bolded): 

1. Within 30 days of the date of this amended permit, amended plans are to be 
submitted and approved to the satisfaction of the responsible authority. The 
plans must be generally in accordance with the plans advertised (referred to as 
the floor and elevation plan – job number 16-091 – prepared by C.C.D Drafting 
Pty Ltd in December 2016 and received by Council on 19 June 2017 and the 
2 swept path diagrams and site modification plan prepared – job number 16219 
(SK005 & SK006) – prepared by SALT3 dated 6 December 2016 and received by 
Council on 19 June 2017) but modified to show: 

a) A designated waste storage area, screened from public view, in 
accordance with Condition 19 of this permit.  

2. Within 30 days of the date of this amended permit, an amended acoustic report 
must be submitted and approved to the satisfaction of the responsible authority. 
The report must be generally in accordance with the SLR report advertised 
(referred to as Report Number 640.11450-R01 dated 15 June 2017 and received 
by Council on 19 June 2017) but modified to show: 

a) Noise attenuation measures for delivery vehicles, to ensure compliance 
with SEPP N-1.  

3. Within 6 months of the date of this amended permit, a report by the author of the 
acoustic report (or other suitably qualified acoustic engineer) must be submitted 
to the Responsible Authority confirming that all acoustic measures outlined in 
the approved acoustic report have been implemented. 

4. Within 6 months of the date of this amended permit, all landscaping as shown 
on the endorsed plans, must be planted and must thereafter be maintained to 
the satisfaction or the responsible authority. 

5. Within 6 months of the date of this amended permit, all modifications to the 
vehicle access, car parking area and bin storage as shown on the endorsed 
plans required by Condition 1 must be completed to the satisfaction of the 
responsible authority.  

6. Within 30 days of the date of this amended permit, an amended Site 
Management Plan must be submitted and approved to the satisfaction of the 
responsible authority. The plan must be generally in accordance with the 
updated Site Management Plan advertised (referred to as that plan received by 
Council on 19 June 2017) but must be amended as follows: 

a) Correctly reference the planning permit number MPS/2002/209/B.  

b) Part 1 modified so that the contact person is available 6.30 am to 10.30 pm 
Monday to Saturday. 

c) Part 2 modified to: 

i. Specify that all roller doors are closed by 5pm each day. 

ii. Reinstate part 2(f) from the current/endorsed SMP. 

iii. Delete Part 2(g).  

d) Part 3 deleted.  
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e) Part 4 modified to: 

i. Correctly reference the complaint log (2(d));  

ii. Part (e) reworded as follows ‘At Council’s request provide a copy of 
the complaint log within 2 business days of receipt of the request’.  

f) Part 5(b) modified, so that ‘deliveries’ is replaced with ‘loading and 
unloading’ and requires that deliveries and collection of products will be 
scheduled so that there are not multiple trucks at the site which would 
necessitate trucks waiting in the street to access the site.  

g) Part 6(c) deleted.  

h) Part 9 deleted.  

i) CCTV installed and maintained, monitoring the full frontage of the site 24 
hours per day, 7 days per week. CCTV footage is to be kept for a minimum 
of 1 calendar month, and is to be made available immediately upon request 
to any Authorised Officer of the Responsible Authority.  

j) The use must not affect the amenity of the locality by reason of the 
emission of noise, by ensuring compliance with the State Environment 
Protection Policy (N-1) ‘Control of Noise from Commerce, Industry and 
Trade’. 

k) A contact person and their telephone number must be displayed at the 
building frontage to McBryde Street at all times. The displayed telephone 
number must be contactable between 6.30am and 10.30pm Monday to 
Saturday (otherwise call forwarded to another appropriate person) to 
enable a prompt response to any operational complaints which may arise 
that require immediate attention, such as noise emissions or other issues 
of non-compliance with this permit. 

l) Details of all collections and deliveries to and from the site (including 
rubbish bin collection) specifying all goods delivered to/collected from the 
site, vehicle types and days and times of delivery/collection. Note, all 
collections and deliveries to and from the subject site must be managed 
and conducted so as not to prejudicially affect the amenity of the locality 
by reason of noise. 

m) Deletion of point 6c and 9, with a specific statement that all operations 
(including cleaning) are to occur between the hours of 7 am and 10 pm 
Monday to Saturday.  

n) How noise from delivery vehicles is to be measured, controlled and/or 
attenuated, as required by Condition 6 of the amended permit.  

7. The use and development of the land must not be altered unless with the written 
consent of the responsible authority. This does not apply to any exemption 
specified in Clauses 62.01, 62.02-1 and 62.02-2 of the Moreland Planning Scheme 
unless specifically noted as a permit condition. 

8. Unless with the prior written consent of the responsible authority, the use permitted 
must operate only between the hours of 7 am-10 pm Monday to Saturday, unless with 
the written consent of the responsible authority. Employees must not arrive or be 
onsite prior to 6.30 am and must vacate the site by 10.30 pm Monday to Saturday 
(including any cleaning/ancillary staff).  

9. CCTV, as required by condition 6 of this permit, must be installed within 6 
months of the date of this amended permit, and must thereafter be maintained to 
the satisfaction of the responsible authority.  

10. Goods must not be sold by retail from the land unless they have been manufactured or 
serviced on the land to the satisfaction of the responsible authority. 
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11. No polluted and/or sediment laden run off is to be discharged directly or indirectly into 
Melbourne Water’s drains or watercourses. 

12. The use must not detrimentally affect the amenity of the neighbourhood, including 
through the:  

a) Transportation of materials, goods or commodity to or from the land. 

b) Appearance of any stored goods or materials. 

c) Emission of noise artificial light, vibration, odour, fumes, smoke, vapour, steam, 
soot, ash, dust, waste water, waste products, grit or oil. 

13. The emission of noise from the land must comply with State Environment Protection 
Policy (N-1) ‘Control of Noise from Commerce, Industry and Trade’ to the satisfaction 
of the responsible authority. 

14. Except for pallets stored in the designated pallet storage area adjacent unit 5, no 
goods, storage containers, pallets or materials are to be stored on any external area, 
including carparks, landscaped areas, right-of-ways or roadways to the satisfaction of 
the responsible authority. 

15. An automatic light must be installed and maintained at each vehicle entrance so that 
the light operates automatically when a vehicle enters or leaves the land from dusk to 
dawn.  

16. The areas marked as loading bays on the endorsed plan must not be used for any 
other purpose to the satisfaction of the responsible authority. 

17. The loading or unloading of a vehicle in association with the use of the land must only 
be carried out within the boundaries of the land to the satisfaction of the responsible 
authority. 

18. To the satisfaction of the responsible authority, any solid waste and recyclable material 
produced on the land must only be stored temporarily and then removed from the land. 
The storage and removal must be in a manner to avoid any smell, nuisance, litter, 
pollution or loss of amenity to any surrounding property. 

19. The occupier of the land must, at least once daily (Monday to Saturday), patrol and 
clear away all litter (including any food wrapping and containers) from the site 
and the adjoining roadways, nature strip and footpath to the satisfaction of the 
responsible authority. A log of this litter patrol must be kept for a minimum of 
6 months, and must document the date, time and name(s) of the person(s) 
undertaking the litter patrol. Immediately upon request, this log is to be made 
available to any Authorised Officer of the Responsible Authority. 

20. Within 6 months of the date of this amended permit, an area constructed with an 
impervious floor and screened from view from the street must be provided for 
the storage of garbage bins and recycling containers. This area is to be kept in a 
clean and tidy state to the satisfaction of the responsible authority. 

21. Within 6 months of the date of this amended permit, a Development 
Infrastructure Levy must be paid to Moreland City Council in accordance with 
the approved Development Contributions Plan. The Development Infrastructure 
Levy is charged per 100 square metres of leasable floor space. 

EPA conditions 

22. That odours offensive to the senses of human beings must not be discharged or 
emitted beyond the boundaries of the premises. 

23. That there be no discharges of liquid waste or contaminated stormwater beyond the 
boundaries of the premises. 
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24. That bunding or an equivalent containment system in accordance with EPA’s Bunding 
Guidelines (Technical Guideline No. 347, December) must be installed for the loading 
and unloading and storage of all liquid raw materials and waste products at the 
premises. 

25. That litter in any form must not be discharged beyond the boundaries of the premises. 

26. That the State Environment Protection Policy (N-1) ‘Control of Noise from Commerce, 
Industry and Trade’ be complied with at all times 

27. That shut off values be installed at all stormwater drainage exit points from the 
premises. 

28. This amended permit expires if the use is not commenced within 12 months from the 
date of issue unless an extension is granted by the responsible authority in writing. An 
application for extension of time must be lodged in writing before the permit expires or 
within 3 months after the expiry date of the permit. 

29. The development approved by the amendment to this permit will expire if one of 
the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue 
of the amended permit. 

b) The development is not completed within 4 years from the date of issue of 
the amended permit. 

The Responsible Authority may extend the period referred to if a request is 
made in writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement 
date. 

 Within 12 months after the permit expires to extend the completion date of 
the development if the development has lawfully commenced. 

30. Within 6 months from the date of this amended permit, Planning Permit numbers 
MPS/2006/310/A and MPS/2003/0729 must be cancelled, with a copy of the 
Tribunal’s Order provided to the Responsible Authority.  

Notes:  These notes are for information only and do not constitute part of this permit or 
conditions of this permit. 

Note 1: Approval by or registration with Council’s public health department may be 
required. 

Note 2: Unless no permit is required under the planning scheme, other signs must not be 
constructed or displayed without a further permit. 
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REPORT 

1. Background 

Subject site  

The subject site is located at units 1-7, 106 McBryde Street, Fawkner. The site is 
rectangular in shape, with a frontage to McBryde Street of 120 metres and a 
maximum depth of approximately 44 metres, providing an overall site area of 
5,387 square metres. The site lies on the eastern side of McBryde Street, between 
Major Road to the north and Lynch Road to the south.  

The site is developed with a single storey warehouse building, built in 1988, which 
occupies approximately 54% of the site. The building is split into 7 separate 
warehouses – now referred to as units 1-7. The building is setback between 13 and 
24.5 metres from the street, with the front setback used primarily for car parking, with 
some storage and landscaping also evident.  

Until late 2016, unit 1 was used for chicken processing (Fresh Meats Australia), unit 
2 was used for sausage production (Ciabotti Meats) and units 3-7 were used for 
pasta production (7 Chefs).  

At the time of writing this report, units 1 and 2 had been vacated by the above 
mentioned tenants, with 7 Chefs now occupying all 7 units. Unit 2 has been internally 
altered to allow 7 Chefs to operate, while unit 1 was in the process of being adapted 
for use by 7 Chefs.  

There are no restrictive covenants indicated on the Certificate of Title. 

Surrounds 

The east side of McBryde Street, between Major Road and Lynch Road is zoned 
Industrial 3 (IN3Z). The west side of McBryde Street is zoned Neighbourhood 
Residential Zone, containing mainly single dwellings of the early post-war era.  

To the north of the site is the Firenze Reception Centre, a 1,500 square metre 
function centre, used primarily for group events and wedding receptions. That site 
operates under planning permit P84/011, allowing functions of up to 250 patrons from 
8 am to 11. 30 pm (12.30 am Sunday).  

To the south of the site is 104 McBryde Street, a single storey warehouse building 
with a number of outbuildings and car parking towards the rear.  

To the east of the site is grassland abutting the Merri Creek. The majority of that 
grassland is owned by VicRoads, with no significant vegetation evident.  

To the west of the site is a number of single storey dwellings within the 
Neighbourhood Residential Zone.  

The area was developed in the 1950s, with the east side of McBryde Street shown in 
the 1959 Melbourne Metropolitan Planning Scheme with ‘General Industrial’ Zoning. 
A historical zoning map forms Attachment 1.  
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The proposal 

The proposal is to amend Planning Permit MPS/2002/209 (amended by 
AM2006/0065 in November 2006), to allow the following changes: 

 Extend the existing planning permit to cover units 1 and 2; 

 Allowing cleaning between the hours of 10 pm (the current closing time allowed 
by the permit) and 3 am the following morning; 

 Amend the existing plans to allow for landscaping with the existing front setback 
to McBryde Street; 

 Retrospective approval for the construction of a shed in front (west) and to the 
side of (south) of unit 7; 

 Provide a dedicated pallet storage area in front of unit 5; 

 Reduction of car parking spaces, from 50 to 39 (reduction of 11 spaces) to allow 
a 19 metre long semi-trailer to drive into and exit the site in a forward direction, 
with loading and unloading to occur within the site boundaries; and 

 Modify the existing (endorsed) Site Management Plan (SMP) to cover the existing 
and future operations on the site, including units 1 and 2 – which are not covered 
by a SMP.  

The development plan forms Attachment 2. 

Planning Permit and site history 

The site has extensive planning permit and enforcement history, including 
enforcement in 2006, 2014 and 2015. 

During 2014 and 2015, investigations were undertaken regarding the operations of 
the site after complaints from nearby residents. From August 2015 to November 
2015 a Council resolved taskforce further increased investigation (NOM32/15). The 
investigations found minor breaches of planning permits. Subsequently, 5 Planning 
Infringement Notices (PINs) with maximum penalty of $1,516 each were issued. 
These have been paid. The taskforce was disbanded in November 2015, on the 
basis that the site was achieving a high degree of compliance with both the planning 
permit conditions and parking restrictions (DED91/15).  

Despite only minor breaches being identified as part of the taskforce, continued 
complaints from residents have been received, mainly in relation to noise, that the 
operator was not complying with the permitted operating hours and that trucks are 
loading and unloading on the street.  

In 2016 it was decided to seek a VCAT Enforcement Order (‘VCAT Order’), rather 
than continue to issue PINs. This path was chosen to obtain compliance rather than 
further punitive action. In addition, a VCAT hearing would provide resident 
complainants an opportunity to participate. A VCAT compulsory conference was 
held, with Council represented by lawyers. The resident complainants chose not to 
participate. The compulsory conference resulted in a consented VCAT Order (the 
Order) in October 2016, which required an amended planning permit application be 
lodged by 16 December 2016. The operators complied with this order, with the 
amended planning permit application which is the subject of this report lodged on 16 
September 2016.  

A copy of the existing planning permit MPS/2002/209 issued on 6 September 2002 
(Amended by AM/2006/0065 on 15 November 2006) forms Attachment 3.  

A planning permit application has also been lodged seeking permission to construct 
acoustic screening to rooftop plant equipment at unit 2 and unit 6. This application is 
yet to be determined. 

A chronology of the history of the site forms Attachment 4. 
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Statutory Controls – why was the original planning permit required? 

Control Permit Requirement 

Industrial 3 Zone A permit is required to use the site for the purpose of 
‘industry’, which is a section 2 use (permit required) at 
Clause 33.03-1.  

A permit is required to construct a building or construct or 
carry out works, pursuant to Clause 33.03-4.  

Environmental 
Significance Overlay 

A permit is required to construct a building or construct or 
carry out works, pursuant to part 3.0 of Schedule 1 to the 
Environmental Significance Overlay.  

Particular Provisions A permit is required to reduce the car parking requirement, 
pursuant to Clause 52.06-3 of the Moreland Planning 
Scheme. 

The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

 Clause 45.06: Development Contributions Plan Overlay. As the floor area of the 
previously approved use would increase, being the sheds, a Development 
Contribution is payable. A condition on the amended permit, as outlined in the 
recommendation section, requires the payment of a Development Contribution 
within 90 days of the date of the amended permit.  

Aboriginal Heritage 

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide 
for the protection of Aboriginal places, objects and human remains in Victoria. 

The Aboriginal Heritage Regulations 2007 (amended 2016) exempt minor buildings 
and works, such as sheds, from requiring a Cultural Heritage Management Plan 
(CHMP) for works relating to uses that were lawfully carried out prior to the 
commencement of the Regulations on 28 May 2007. As the use was operating 
lawfully prior to this date, the activity is not considered high impact. Accordingly, no 
CHMP is required.  

2. Internal/External Consultation 

Public Notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices to the owners and occupiers of adjoining and nearby land 
(46 letters); and 

 By placing 3 signs on the frontage of the site. 

Council has received 20 objections from 8 individual properties to date. A map 
identifying the location of objectors forms Attachment 5.  

The key issues raised in objections are: 

 Amenity issues;  

 Existing business has outgrown the site;  

 Traffic and parking concerns; 

 Delivery vehicles loading and unloading on the street;  

 Illegal construction of sheds; and 

 Previous enforcement matters and operator not abiding by existing permit.  
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A Planning Information and Discussion meeting was held on Monday 31 July 2017 
and attended by Councillors Abboud, Bolton, Carli Hannan, Irfanli, Martin and Riley, 
2 Council Planning Officers, the applicant and 15 objectors. The meeting provided an 
opportunity to explain the application, for the objectors to elaborate on their concerns, 
and for the applicant to respond. No changes were made to the proposal following 
this meeting.  

Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

Internal 
Branch/Business Unit  

Comments 

Strategic Transport and 
Compliance Branch 

No objections were offered to the proposal subject to 
conditions, as detailed in the recommendation.  

Further, the proposal was advertised to the Merri Creek Management Committee and 
Melbourne Water, given the site’s proximity to the Merri Creek and inclusion in the 
Environmental Significance Overlay. Neither party raised any objection with the 
proposed amendments.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.02 Urban Growth 

 Clause 12.04 Significant environments and landscapes 

 Clause 13.04 Noise and Air 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 17.02 Industry 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-2 Land for Industry and Economic Regeneration 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Development 

Local Planning Policies: 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 
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4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Is the use appropriately located? 

The site is located within the Industrial 3 Zone, with the stated purpose of the zone: 

To implement the State Planning Policy Framework and the Local 
Planning Policy Framework, including the Municipal Strategic Statement 
and local planning policies.  

To provide for industries and associated uses in specific areas where 
special consideration of the nature and impacts of industrial uses is 
required or to avoid inter-industry conflict.  

To provide a buffer between the Industrial 1 Zone or Industrial 2 Zone 
and local communities, which allows for industries and associated uses 
compatible with the nearby community.  

To allow limited retail opportunities including convenience shops, small 
scale supermarkets and associated shops in appropriate locations.  

To ensure that uses do not affect the safety and amenity of adjacent, 
more sensitive land uses. 

The Industrial 3 Zone is specifically applied to locations where a sensitive interface 
exists, such as next to or opposite a residential zone. In such a zone, the type and 
intensity of use permitted much be commensurate with its locality and neighbouring 
land uses. Conversely, residential uses which share an interface with an Industrial 3 
Zone cannot expect the same level of amenity as 1 may normally expect in a 
residential area. Both uses must acknowledge the trade-offs which they have 
accepted when purchasing or occupying their land. In this instance, the 
industrial/residential interface has existed since at least 1959, as shown on historical 
zoning maps.  

It is noted that a stated purpose of the Industrial 3 Zone is to implement the Municipal 
Strategic Statement (MSS). In 2015, Council undertook a review of all industrially 
zoned land across the city, through the Moreland Industrial Land Strategy 2015-2030 
(MILS). All industrial land was placed in 1 of 3 categories; 

 Category 1 – Core Industry and Employment Areas 

 Category 2 – Employment Areas 

 Category 3 – Transition to Residential Areas 

The draft MILS went through a full planning scheme review, including review by an 
independent Planning Panel. Council subsequently adopted Amendment C158 at its 
meeting of 13 July 2016, with the Amendment gazetted and incorporated into the 
Moreland Planning Scheme on 6 April 2017. MILS categorises the eastern side of 
McBryde Street as ‘Category 3 – Transition to Residential Areas’. This is consistent 
with the previous Moreland Industrial Land Use Strategy 2004 (MILUS), which 
categorised the eastern side of McBryde Street as ‘Category E – Residential’. For at 
least the past 15 years, there has been clear policy guidance that the site should 
transition to a residential use.  
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Council’s MSS, at Clause 21.03-2, lists the following strategies for category 3 zoned 
land: 

Support the rezoning and redevelopment of Transition-Residential Areas to 
allow quality residential development. 

Discourage new industry and businesses from locating in Transition Residential 
Areas. 

Discourage existing businesses from expanding in Transition-Residential 
Areas. However where an existing business wishes to expand on their 
current site, manage the expansion having regard to the impacts on 
residential uses. 

Encourage redevelopment to be of a high quality to contribute to an 
overall improvement in the amenity of the area and maximise the 
contribution to the public realm. 

There is policy guidance that new businesses should not establish in Category 3 
areas, while existing businesses should be discouraged from expanding. An increase 
in the operating hours, to allow cleaning between 10 pm and 3 am, is a clear 
expansion.  

Conversely, the expansion into units 1 and 2 is acceptable, as manufacturing has 
occurred in these units for a number of years, with operation authorised under 
separate valid planning permits. The proposal seeks permission for the 1 type of 
manufacturing to occur in all 7 units.  

Policy states that where a business does wish to expand, this should be managed, 
having regard to the amenity impacts on residential uses.  

Can the increased operating hours and impacts on residential uses be 
appropriately managed? 

The applicant states that they are able to operate within their existing permitted hours 
(7 am to 10 pm Monday to Saturday), provided they can clean between 10 pm and 
3 am. Cleaning would be limited to 5 employees, with no machinery used. 

The applicant has provided an acoustic report, prepared by SLR, which states that 
the existing use complies with the State Environment Protection Policy Number 1 
(SEPP N-1). The applicable noise limits are between 42-53 dBA, depending on the 
time of day. A noise logger was installed at 85 McBryde Street (approximately 
opposite Unit 4), from 2 to 7 March 2017. Quoting directly from the SLR Report; 

Review of the noise logging and attended measurement data indicates 
that noise from the factory would be approximately 41-42 dBA at existing 
residents during the night, due to noise from existing refrigeration and 
cooling plant. The noise is on the margin of complying with the SEPP N-1 
night period noise limit of 42 dBA. 

The SLR report recommends several noise attenuation measures, to ensure 
compliance with SEPP N-1. These recommendations are summarised below; 

 Acoustic screening provided to the chiller unit above unit 6, the refrigeration 
compressor above unit 2 and the gas meter at the front property boundary.  

 Acoustic screening would generally need to be not less than a 6 millimetre thick 
cement sheet or a 0.6 millimetre thick sheet of steel.  

The SLR report concludes that the production/internal factory noises are already well 
attenuated by the existing building, and do not require further noise attenuation 
measures.  
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Council officers commissioned a peer review of the SLR report, as well as 
independent acoustic testing, by Marshall Day Acoustics. The Marshall Day report 
reached similar conclusions to the SLR report, in that acoustic screening to the chiller 
unit, refrigeration compressor and gas meter was required.  

Marshall Day also undertook testing, which concluded that noise from delivery 
vehicles was exceeding the SEPP N-1. Examples were provided for 2 periods on 
Tuesday 18 July (8.30 am-8.45 am and 1.07 pm-1.20 pm) and 1 period on 
Friday 21 July (9.12 am-9.28 am), which showed noise levels of between 54-56dBA, 
between 2-4dBA above the SEPP N-1 daytime noise limit of 52 dBA. Marshall Day 
concluded that the noise levels were as a result of the combined engine and 
refrigeration noise.  

Marshall Day states  

the dominant noise sources during deliveries are delivery vehicles idling 
and refrigeration units which are noise sources which are typically difficult 
to attenuate but can be managed by implementing appropriate 
restrictions on trucks while on site. 

Accordingly, an amended acoustic report, prepared by SLR at the applicant’s 
expense, should be provided within 30 days of the date of the amended permit, 
which outlines recommended noise attenuation measures for delivery vehicles. 
These measures would then form part of the amended Site Management Plan.  

In objections, residents opposite have raised concerns with the proposed extended 
operating hours, as the most noise heard during the evening and night period is often 
from employees leaving/entering the site and not from production equipment. This is 
consistent with both the SLR and Marshall Day reports. 

Council commissioned a Private Investigator (PI) to be stationed at the site for 
10 nights between 10 July and 21 July 2017. The PI was stationed in a vehicle 
between 10 pm and 7 am, with a log of events kept. This log noted: 

 On any given night, between 7 and 15 vehicles enter/exit the site between 10 pm 
and 7 am.  

 Noise levels from vehicles which enter/exit the site between 10 pm and 7 am 
produce noise levels of between 54-92dBA, with noise levels averaging 
approximately 65-70dBA. 

The SEPP N-1 does not take into account noise levels from persons entering/exiting 
the site, as these noise sources are not fixed and are often sporadic. However, the 
types of noise levels which have been observed are likely to cause disturbances to 
the amenity of those living opposite, particularly given this night time period is when 
the majority of persons would be asleep.  

Further, objectors have raised concerns with employees not adhering to the existing 
Site Management Plan (SMP), with employees often arriving prior to their designated 
start time. This has been validated by the PI.  

For these reasons, the proposed extended night time operating hours are not 
considered appropriate, having regarding the purpose of the zone, the State and 
Local Planning Policy Framework, the adjacent residential zone and the results of 
both the acoustic report and the logs of the PI.  

The updated SMP states that production staff must not arrive at the site more than 
30 minutes before the start of their shift (earliest of 6.30 am) and must leave the site 
within 30 minutes of the end of their shift (latest of 10.30 pm). This would mean that 
the business does not operate for an 8 hour period overnight. To ensure that these 
hours are adhered to, and to address the concerns of the objectors regarding 
previous non-compliances, CCTV should be installed at the site at the applicant’s 
expense, which monitors both the pedestrian and vehicle entry points, 24 hours a 
day 7 days per week.  
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CCTV would provide the ability for Council’s Enforcement Officers to quickly 
determine if breaches of the SMP have occurred, and take appropriate enforcement 
action. This should provide some comfort to the surrounding residents that the 
operator would abide by the amended planning permit conditions and SMP.  

A number of other changes to the amended SMP are recommended to improve 
clarity and reflect the fact that an extension to the operating hours is not supported. 

Other minor changes to existing permit conditions are proposed to remove 
duplication and conflict with other legislation. This includes deletion of the condition 
preventing staff from parking in the street, as it is acknowledged that the amended 
permit means that parking is provided onsite for all but 1 staff member. The deletion 
of the condition regarding the prevention of storage of dangerous goods is proposed, 
as the forklift requires LPG to operate.  

The existing SMP forms Attachment 6, while the proposed SMP forms 
Attachment 7. 

These changes form amended permit conditions, as outlined in the recommendation 
section.  

Are the proposed buildings and works appropriate? 

The buildings and works are confined to the construction of 2 sheds abutting unit 7 
and 1 shed to the west of unit 1. These sheds are existing, with the applicant seeking 
retrospective planning permission.  

It is noted that the total built form on the site would be 2,940 square metres, equating 
to a site coverage of 54%.  

The sheds have been constructed from metal sheeting, painted in a light colour, and 
would be used for ancillary storage only. The sheds are non-intrusive structures that 
are relatively modest given their placement and materials. The sheds are acceptable, 
having regard to the zoning and existing structures on the site.  

Other minor works to the car parking area and access points are required to allow for 
large trucks to enter the site to load and unload.  

Has adequate car parking been provided?  

An industrial use triggers the need for 2.9 parking spaces per 100 square metres of 
net floor area. A floor area of 2,940 square metres would therefore require 85 car 
parking spaces. This has previously been reduced by the existing permit, with the 
use currently providing 50 onsite car parking spaces. The applicant seeks to further 
reduce this to 39 car parking spaces, to facilitate the onsite loading.  

Due to the reduced number of car parking spaces, the applicant has proposed 
through the amended SMP, that a maximum of 40 employees be allowed on the site 
between 6.30 am and 5.30 pm, with the maximum number of employees reducing 
after 5.30 pm to 20.  

This provides 1 car parking space per employee, with the exception of 1 employee. 
This is considered acceptable, given all but 1 employee could drive their own vehicle 
and park it within the site. This 1 employee vehicle could park on the street directly 
out the front of the site, which has unrestricted parking. In addition, given that many 
employees would have similar shifts times, it is likely that some employees would car 
pool, which would further reduce parking demand.  
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Are adequate loading/unloading facilities provided? 

The existing loading bays, provided internal to each Unit, would not be reduced as 
part of this application. Onsite loading would increase, through the ability for semi-
trailer trucks to load and unload on the existing driveway. Council’s Development 
Advice Engineer has confirmed that the widths of the driveway and crossovers are 
adequate to accommodate a semi-trailer, without needing to mount the kerb or cross 
the nature strip.  

Loading/unloading facilities are considered appropriate.  

What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
have assessed the proposal and consider that the amended use will result in minor 
changes to the existing traffic, but will not result in the street exceeding the maximum 
permitted under the Moreland Integrated Transport Strategy. 

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access). No new crossovers are 
proposed. Existing crossovers are proposed to be modified so that larger trucks can 
enter and leave the site in a forward direction. The changes required to the crossover 
from McBryde Street would result in only a minor reduction in the size of the nature 
strip, and would have no impact on any street trees.  

Does the proposal result in excessive loss of trees and habitat? 

There are a number of semi-mature trees along the front property boundary, which 
would be retained as part of this amended proposal. In addition, the applicant has 
proposed the planting of further trees, to assist with noise attenuation and to screen 
the factory building from the dwellings opposite. The numbers and types of trees 
proposed is as per the development plans at Attachment 2. 

Does the proposal adequately respond to the Environmental Significance 
Overlay (ESO)? 

One of the purposes of the ESO is:  

to ensure that development is compatible with identified environmental 
values. 

Schedule 1 to the ESO relates to the significance of the Merri Creek and its Environs, 
noting that: 

the creek has a unique role to play in the preservation of threatened flora 
and fauna and the maintenance of vegetation communities that have 
almost been totally destroyed in other places. 

ESO1 seeks to protect the natural system, waterway function, recreation use, 
landscape character and heritage of the Merri Creek. The proposed amendment 
would have no impact on the Merri Creek, given the use and buildings are existing. 
Several new trees and shrubs are proposed in the front setback, which will make a 
positive contribution to the landscape character of the area.  
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5. Response to Objector Concerns 

The following issues raised by objectors are addressed in section 4 of this report: 

 Amenity issues;  

 Existing business has outgrown the site;  

 Traffic and parking concerns; 

 Delivery vehicles loading and unloading on the street; and  

 Illegal construction of sheds.  

Other issues raised by objectors are addressed below. 

Previous enforcement matters and operator not abiding by existing permit  

Councillors have previously been briefed on the various enforcement activities which 
have occurred at the site, through the McBryde Street taskforce (DED91/15). The 
behaviour of an operator is typically a relevant factor when considering a request by 
that operator to expand an existing business. Based on the collection of data from 
the PI along with consideration of the purpose of that zone, it is not considered 
reasonable to extend the operating hours.  

Existing permits not valid 

At the Planning and Information Discussion meeting, an objector stated that Planning 
Permit MPS/2002/209 (amended by AM/2006/0065) was not valid, because the Site 
Management Plan required by condition 6 of that permit, was never submitted and 
endorsed by Council. This is not correct, with the endorsed Site Management Plan 
forming part of the advertised material that was available at Council’s office and 
website during the public notification period.  

In addition, the objector advised that Planning Permits MPS/2006/310 (unit 1) and 
MPS/2003/729 (unit 2) were no longer valid, as those permits were issued to 
operators that have since vacated those units. A Planning Permit applies to land and 
not an individual or business, unless specifically stated as a permit condition, which 
was not the case in this instance.  

6. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

It is considered that the proposed amendments to planning permit MPS/2002/209 are 
reasonable, save for the additional operating hours.  

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Notice of Decision to Grant an Amended 
Planning Permit No MPS/2002/209/B should be issued for the use of the land for 
industry (past manufacturing) and manufacturing sales between the hours of 7 am to 
10 pm Monday to Saturday and a reduction of the standard car parking rate subject 
to the conditions included in the recommendation of this report. 

The recommendation shows the new and modified conditions bolded. A track 
changes version of the permit is provided as Attachment 8. 
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Attachment/s 

1⇩   Historical Zoning Map (1959) - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

D17/282420  

2⇩   Development Plans - 106 McBryde Street, Fawkner (MPS/2002/209/B) D17/282419  
3⇩   Existing - Signed Planning Permit - 106 McBryde Street, Fawkner 

(MPS/2002/209 (AM/2006/0065)) 
D17/282418  

4⇩   Chronology - 106 McBryde Street, Fawkner (MPS/2002/209/B) D17/282417  
5⇩   Location and Objector Map - 106 McBryde Street, Fawkner 

(MPS/2002/209/B) 
D17/282416  

6⇩   Existing/Endorsed - Site Management Plan - 106 McBryde Street, 
Fawkner (MPS/2002/209/B) 

D17/282415  

7⇩   Proposed Site Management Plan - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

D17/282414  

8⇩   Tracked Changes Conditions - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

D17/282421  

  



Historical Zoning Map (1959) - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

Attachment 1 
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Historical  Zoning M ap (1959) - 106 McBr yde Street,  Fawkner (MPS/2002/209/B) 

 



Development Plans - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

Attachment 2 
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Devel opment Plans  - 106 McBr yde Street, Fawkner (M PS/2002/209/B) 

 



Development Plans - 106 McBryde Street, Fawkner 
(MPS/2002/209/B) 

Attachment 2 
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Existing - Signed Planning Permit - 106 McBryde Street, Fawkner 
(MPS/2002/209 (AM/2006/0065)) 
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Locati on and Obj ector Map - 106 McBr yde Street,  Fawkner (MPS/2002/209/B) 
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Proposed Site Management Pl an - 106 McBr yde Street, Fawkner (M PS/2002/209/B) 
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DED78/17 - 15, 17 and 19 H ood Cr escent, Fawkner - Pl anni ng Permi t Applications M PS/2016/771 and MPS/2016/774 

DED78/17 15, 17 AND 19 HOOD CRESCENT, FAWKNER - PLANNING 
PERMIT APPLICATIONS MPS/2016/771 AND MPS/2016/774 
(D17/248910) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

These 2 applications seek approval for the construction of 10 double storey dwellings and a 
reduction of the visitor car parking requirement on 3 vacant lots at 15, 17 and 19 Hood 
Crescent, Fawkner. Planning Permit Application MPS/2016/771 proposes the construction of 
7 double storey dwellings at 17-19 Hood Crescent, while Planning Permit Application 
MPS/2016/774 proposes the construction of 3 double storey dwellings at 15 Hood Crescent.  

The 2 applications were advertised, with 16 objections from 14 individual properties received 
for the application at 15 Hood Crescent, with 14 objections received from 13 individual 
properties received for the application at 17-19 Hood Crescent. The main issues raised in 
objections are the loss of parkland, the development would not integrate with the existing 
character of the neighbourhood and traffic and parking concerns.  

The site, which comprises 3 individual lots, has been held in private ownership since 1998 
when it was sold as surplus to the needs of the Melbourne Parks and Waterways 
Commission (the trading entity of Melbourne Water at the time). The site has never been 
developed, providing informal access to the adjoining parkland surrounding the Merri Creek.  

A Planning Information and Discussion meeting was held on Tuesday 13 June 2017 to 
discuss the 2 applications, and was attended by Cr Abboud and Cr Bolton, 2 Council 
Planning Officers, the applicant and 2 objectors. No changes were made to the plans 
following this meeting. 

The report details the assessment of the applications against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations are: 

 Neighbourhood character; 

 Provision of adequate car parking; and 

 Appropriateness of the development having regard to the purpose of the Neighbourhood 
Residential Zone. 

The proposal has strong strategic support given its double storey form and location within 
the Neighbourhood Residential Zone. The proposal provides 16 onsite resident car parking 
spaces, which meets the requirements of Clause 52.06 of the Moreland Planning Scheme. A 
planning permit condition is recommended to provide the 1 visitor car parking space required 
by Clause 52.06 of the Moreland Planning Scheme.  

The site is affected by the Environmental Significance Overlay, Schedule 1 (ESO1). ESO1 
seeks to restore and revitalise the Merri Creek and adjoining parkland. The development 
includes sufficient space for landscaping, which will soften the appearance of the 
development when viewed from the Merri Creek environs.  

The proposal has a high level of compliance with the standards and objectives as detailed in 
Clause 55 of the Moreland Planning Scheme. 

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for both 
applications.  

Recommendati on 

 



 

Urban Planning Committee Meeting 23 August 2017 67 

Recommendation – Part A 

MPS/2016/774 – 15 Hood Crescent, Fawkner 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/774 be issued for 
construction of 3 double storey dwellings at 15 Hood Crescent, Fawkner subject to the 
following conditions: 

Amended plans  

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 2 copies must be 
provided. The plans must be generally in accordance with the plans advertised (noted 
as TP200, TP201, TP202, TP300 (all rev. C) received by Council on 3 March 2017 and 
prepared by ODR Architects) but modified to show: 

a) The upper floor external walls of all dwellings finished with a light coloured 
weatherboard cladding.  

b) The east facing wall of the bedroom on the east side of dwelling 3 setback at 
least 7 metres from the eastern boundary and the equivalent floor area of 
1 bedroom deleted so that no more than 2 bedrooms remain.  

c) The street setback of dwelling 1 to be not less than 7.85 metres.  

d) At least 1 bicycle parking space/device provided in each garage in accordance 
with diagram 1 of Clause 52.06 of the Moreland Planning Scheme. The plans are 
to also specify the type of bike parking device and the dimensions shown must 
accord with the specifications in Bicycle Network’s Bicycle Parking Handbook. 

e) The first floor habitable room windows to all dwellings, which have direct views 
into the habitable room windows or private open space of adjacent dwellings, 
shown as having obscure glazing to any portion of the window which is lower 
than 1.7 metres above finished floor level. The portion of the window below 
1.7 metres above finished floor level must be either fixed, or have an awning 
opening which restricts the opening to not more than 15 centimeters from the 
edge of the window frame. An alternative screening measures may be used, 
provided it complies with Standard B22 (Overlooking) of Clause 55.04-6 of the 
Moreland Planning Scheme.  

f) A minimum of 6 cubic metres of storage to each dwelling. Where storage is 
shown in the private open space of a dwelling in a shed (or similar), the floor 
area must not be less than 3.2 square metres.  

g) The garage doors noted as being remotely controlled, as required by condition 
12 of this permit.  

h) Lighting along the sites’ eastern boundary, as required by condition 14 of this 
permit. 

i) A shared waste bin storage area, with room for 4 bins, along the eastern wall of 
dwelling 1, unless an alternative location is agreed to in writing by the 
responsible authority. The bin storage area must be suitably screened from the 
street, with screening to a minimum height of 1.1 metres.  

j) The location of all electricity, gas and water meters. All service meters must be 
integrated into the development, and must not be grouped or stacked in the front 
setback.  

k) The location of any air-conditioning units and other plant equipment, including 
any screening. Any such units should not be visible from the street. 
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l) Any practical changes to comply with condition 6, including (but not limited to): 

i. WSUD device(s) such as raingardens for driveway stormwater treatment 
including detail of overflow arrangement and connection to civil drainage 
system. 

ii. Double glazing to be annotated on plans/elevations as per BESS report. 

iii. Shading for all north, east and west facing habitable room glazing as per 
Clause 22.08 best practice requirements. Shading devices, including the 
type of screening and their location, must be shown on all relevant 
elevation plans, with a picture, diagram or section of the shading device 
provided. Eaves may be used for shading to North facing habitable room 
glazing, provided the eave projects at least 45% of the windows height 
(measured from the sill to underside of eave). 

m) A schedule of all proposed exterior decorations, materials, finishes and colours, 
including colour samples (2 copies in a form that can be endorsed and filed). 

Secondary consent 

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. This does not apply to any exemption 
specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless 
specifically noted as a permit condition. 

Landscaping  

3. Prior to the commencement of any development works, an amended landscape plan 
must be submitted to and approved by the Responsible Authority, generally in 
accordance with the landscape plan advertised (noted as TP7 (rev. A) received by 
Council on 3 March 2017 and prepared by ODR Architects) by modified to show the 
following: 

a) A schedule of all proposed trees, shrubs and ground covers (including numbers, 
size at planting, size at maturity and botanical names), as well as sealed and 
paved surfaces. The flora selection and landscape design should be drought 
tolerant and based on species selection recommended in the Moreland 
Landscape Guidelines 2009.  

b) The provision of at least 2 trees within the front setback to assist in the 
integration of the development within the existing streetscape, with the tree 
species selected according to the available space, in accordance with the 
Moreland Tree Planting Manual for Residential Zones, 2014. 

c) The provision of at least 1 tree within the secluded private open space of each 
dwelling, with tree species selected according to the available space, in 
accordance with the Moreland Tree Planting Manual for Residential Zones, 
2014.  

d) The provision of screen tree planting along the eastern boundary of the private 
open space to dwelling 3, to assist with screening of the upper floors of the 
development from adjacent areas of private open space.  

e) Details of the location and type of all paved and sealed areas. Extensive hard 
surfaces are not supported. The adoption of porous/permeable paving, rain 
gardens and other water sensitive urban design features is encouraged. 

4. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, all landscaping works must be completed in accordance with 
the approved and endorsed landscape drawing to the satisfaction of the Responsible 
Authority. The areas designated as landscaped areas on the endorsed landscape plan 
must thereafter be maintained and used for that purpose. 
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Requirement for replacement tree for street trees removed 

5. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, the owner must pay Council to remove and provide advanced 
replacement tree(s) in an appropriate location in a nature strip nearby in accordance 
with the Moreland Street Landscape Strategy for each street tree removed for the 
vehicle crossing, to the satisfaction of the Responsible Authority. 

Environmentally Sustainable Development 

6. Prior to the endorsement of plans pursuant to condition 1, an amended Sustainability 
Management Plan must be submitted to and approved to the satisfaction by the 
Responsible Authority. The amended SMP must be generally in accordance with the 
SMP received 22 September 2016, and include the following changes: 

a) Provide detailed calculations supporting the BESS Water category ‘Provide own 
calculations approach’ justifying the claimed 100% reduction in potable water 
(interior uses), and the 100% reduction in potable water due to rainwater 
collection and reuse. 

b) Amended STORM report replacing buffer strip for driveway treatment with a 
raingarden or similar appropriate WSUD treatment. 

c) Remove Credit Management 1.1 from BESS report. 

d) Provide preliminary NatHERS ratings for thermally unique dwellings that support 
the average 7 Star NatHERS star rating targeted in the BESS energy category 
and Management Credit 2.2. 

e) Remove credit Innovation 1.1 from the BESS credits claimed. 

Where alternative ESD initiatives are proposed to those specified in this condition, the 
Responsible Authority may vary the requirements of this condition at its discretion, 
subject to the development achieving equivalent (or greater) ESD outcomes in 
association with the development. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
SDA and associated notated plans will be endorsed to form part of this permit. 

7. All works must be undertaken in accordance with the endorsed Sustainability 
Management Plan to the satisfaction of the Responsible Authority. No alterations to 
the Sustainable Design Assessment report may occur without the written consent of 
the Responsible Authority. 

Development contributions 

8. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan. In accordance with the approved Development Contributions Plan, 
these amounts will be indexed annually on 1 July. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

a) For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or: 

 Prior to the issue of a Statement of Compliance for the subdivision. 

 When a staged subdivision is sought, the Development Infrastructure Levy 
must be paid prior to the issue of a Statement of Compliance for each stage 
of subdivision in accordance with a Schedule of Development Contributions 
approved as part of the subdivision. 
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General 

9. Prior to the occupation of the development, the garage doors must be automatic and 
remote controlled.  

10. Prior to the issuing of Statement of Compliance or occupation of the development, 
whichever occurs first, all visual screening measures shown on the endorsed plans 
must be installed to the satisfaction of the Responsible Authority. All visual screening 
and measures to prevent overlooking must be maintained to the satisfaction of the 
Responsible Authority. Any screening measure that is removed or unsatisfactorily 
maintained must be replaced to the satisfaction of the Responsible Authority. 

11. Before the occupation of the development, lighting no higher than 1.2 metres above 
ground level is to be installed and maintained on the land to automatically illuminate 
the driveway between dusk and dawn with no direct light emitted onto adjoining 
property to the satisfaction of the Responsible Authority. 

12. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Moreland City Council, City Infrastructure Department).  

13. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

Time limit 

14. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes:  These notes are for information only and do not constitute part of this 
notice of decision/permit or conditions of this notice of decision/permit.  

Note 1:  Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  

Note 2:  Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 9240 1143 for any works beyond the boundaries of the 
property.  

Note 3:  This permit does not authorise the removal of, damage to or pruning of any 
street tree. Further written consent must be obtained from Council’s Open Space 
Unit. The Open Space Unit can be contacted on 8311 4300. 

Note 4:  Prior to the occupation of the development, any Council or service authority pole 
or pit within 1 metre of a proposed vehicle crossing must be relocated or 
modified at the expense of the permit holder to the satisfaction of the 
Responsible Authority and the relevant service authority. 
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Note 5:  Council’s Waste Services Unit will provide 3 240 litre waste bins and 3 240 litre 
recycling bins for the 7 dwellings to share. An area should be set aside on 
common land to store these bins, screened from public view. Contact Council’s 
City Infrastructure department (9240 1111) for more information. 

Note 6:  A letterbox must be provided for each of the premises at the street frontage. The 
dimensions, placement and numbering must comply with the Australia Post – 
Letterbox Security and Specification as published on its website. 

Recommendation – Part B 

MPS/2016/771 – 17-19 Hood Crescent, Fawkner 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/771 be issued for 
construction of 7 double storey dwellings at 17-19 Hood Crescent, Fawkner subject to the 
following conditions: 

Amended plans  

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 2 copies must be 
provided. The plans must be generally in accordance with the plans advertised (noted 
as TP200, TP201, TP202, TP300 (all rev. C) received by Council on 3 March 2017 and 
prepared by ODR Architects) but modified to show: 

a) The upper floor external walls of all dwellings finished with a light coloured 
weatherboard cladding.  

b) The west facing wall on the northern side of dwelling 3 setback a minimum of 
8 metres from the western property boundary. The equivalent floor area of 1 
bedroom must be deleted so that no more than 2 bedrooms remain.  

c) The garage of dwelling 3 reduced to a single garage with dimensions to comply 
with Clause 52.06-9.  

d) An unroofed visitor car parking space to be provided between dwellings 2 and 3 
with dimensions to comply with Clause 52.06-9, with no reduction in any other 
boundary setbacks to accommodate this change.  

e) The street setback of dwellings 1 and 4 to be not less than 7.85 metres.  

f) At least 1 bicycle parking space/device provided in each garage in accordance 
with Diagram 1 of Clause 52.06 of the Moreland Planning Scheme. The plans 
are to also specify the type of bike parking device and the dimensions shown 
must accord with the specifications in Bicycle Network’s Bicycle Parking 
Handbook. 

g) The first floor habitable room windows to all dwellings, which have direct views 
into the habitable room windows or private open space of adjacent dwellings, 
shown as having obscure glazing to any portion of the window which is lower 
than 1.7 metres above finished floor level. The portion of the window below 
1.7 metres above finished floor level must be either fixed, or have an awning 
opening which restricts the opening to not more than 15 centimeters from the 
edge of the window frame. An alternative screening measures may be used, 
provided it complies with Standard B22 (Overlooking) of Clause 55.04-6 of the 
Moreland Planning Scheme.  

h) A minimum of 6 cubic metres of storage to each dwelling. Where storage is 
shown in the private open space of a dwelling in a shed (or similar), the floor 
area must not be less than 3.2 square metres.  
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i) The garage doors noted as being remotely controlled, as required by Condition 
11 of this permit.  

j) The existing vehicle crossing must be modified to match the location and width of 
the accessway. 

k) Lighting along the sites’ eastern boundary, as required by condition 13 of this 
permit. 

l) A shared waste bin storage area, with room for 6 bins, along the eastern wall of 
dwelling 3, unless an alternative location is agreed to in writing by the 
responsible authority. The bin storage area must be suitably screened from the 
street, with screening to a minimum height of 1.1 metres.  

m) The location of all electricity, gas and water meters. All service meters must be 
integrated into the development, and must not be grouped or stacked in the front 
setback.  

n) The location of any air-conditioning units and other plant equipment, including 
any screening. Any such units should not be visible from the street. 

o) Any practical changes to comply with condition 8, including (but not limited to): 

i. WSUD device(s) such as raingardens for driveway stormwater treatment 
including detail of overflow arrangement and connection to civil drainage 
system. 

ii. Double glazing to be annotated on plans/elevations as per BESS report. 

iii. Shading for all north, east and west facing habitable room glazing as per 
Clause 22.08 best practice requirements. Shading devices, including the 
type of screening and their location, must be shown on all relevant 
elevation plans, with a picture, diagram or section of the shading device 
provided. Eaves may be used for shading to North facing habitable room 
glazing, provided the eave projects at least 45% of the windows height 
(measured from the sill to underside of eave). 

p) A schedule of all proposed exterior decorations, materials, finishes and colours, 
including colour samples (2 copies in a form that can be endorsed and filed). 

Secondary consent 

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. This does not apply to any exemption 
specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless 
specifically noted as a permit condition. 

Landscaping  

3. Prior to the commencement of any development works, an amended landscape plan 
must be submitted to and approved by the Responsible Authority, generally in 
accordance with the landscape plan advertised (noted as TP7 (rev. A) received by 
Council on 3 March 2017 and prepared by ODR Architects) by modified to show the 
following: 

a) Identification of the street trees to be retained, including the tree protection 
zone(s) in accordance with Condition 5. 

b) A schedule of all proposed trees, shrubs and ground covers (including numbers, 
size at planting, size at maturity and botanical names), as well as sealed and 
paved surfaces. The flora selection and landscape design should be drought 
tolerant and based on species selection recommended in the Moreland 
Landscape Guidelines 2009.  
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c) The provision of at least 4 trees within the front setback to assist in the 
integration of the development within the existing streetscape, with the tree 
species selected according to the available space, in accordance with the 
Moreland Tree Planting Manual for Residential Zones, 2014. 

d) The provision of at least 1 tree within the secluded private open space of each 
dwelling, with tree species selected according to the available space, in 
accordance with the Moreland Tree Planting Manual for Residential Zones, 
2014.  

e) The provision of screen tree planting along the western boundary of the private 
open space to dwelling 3 and the eastern boundary of the private open space to 
dwelling 7, to assist with screening of the upper floors of the development from 
adjacent areas of private open space.  

f) Details of the location and type of all paved and sealed areas. Extensive hard 
surfaces are not supported. The adoption of porous/permeable paving, rain 
gardens and other water sensitive urban design features is encouraged. 

4. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, all landscaping works must be completed in accordance with 
the approved and endorsed landscape drawing to the satisfaction of the Responsible 
Authority. The areas designated as landscaped areas on the endorsed landscape plan 
must thereafter be maintained and used for that purpose. 

Protection of trees during construction  

5. Prior to development commencing (including any demolition, excavations, tree 
removal, delivery of building/construction materials and/or temporary buildings), all 
council street trees marked on the endorsed plans as being retained must have a Tree 
Protection Zone (TPZ) to the satisfaction of the Responsible Authority. The fencing 
associated with this TPZ must meet the following requirements: 

Extent: 

The tree protection fencing (TPF) is to be provided to the extent of the TPZ, calculated 
as being a radius of 12 x Diameter at Breast Height (DBH – measured at 1.4 metres 
above ground level as defined by the Australian Standard AS 4970.2009). 

If works are shown on any endorsed plan of this permit within the confines of the 
calculated TPZ, then the TPF must be taken in to only the minimum amount necessary 
to allow the works to be completed. 

Fencing: 

All tree protection fencing required by this permit must be erected in accordance with 
the approved TPZ. The TPF must be erected to form a visual and physical barrier and 
must be a minimum height of 1.5 metres and of chain mesh or similar fence with 1.8 
metre support posts (e.g. treated pine or similar) every 3-4 metres, including a top line 
of high visibility plastic hazard tape erected around the perimeter of the fence. 

Signage: 

Fixed signs are to be provided on all visible sides of the TPF clearly stating ‘tree 
protection zone – no entry’, to the satisfaction of the Responsible Authority.  

Irrigation: 

The area within the TPZ and TPF must be irrigated during the summer months with 
1 litre of clean water for every 1cm of trunk girth measured at the soil/trunk interface on 
a weekly basis. 

6. Unless with the prior written consent of the Responsible Authority, all services 
(including water, electricity, gas and telephone) must be installed underground, and 
located outside of any TPZ, to the satisfaction of the Responsible Authority. 
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7. Should temporary access be necessary within the Tree Protection Zone during the 
period of construction, the Responsible Authority must be informed prior to relocating 
the fence (as it may be necessary to undertake additional root protection measures 
such as bridging over with timber). 

Environmentally Sustainable Development 

8. Prior to the endorsement of plans pursuant to Condition 1, an amended Sustainability 
Management Plan must be submitted to and approved to the satisfaction by the 
Responsible Authority. The amended SMP must be generally in accordance with the 
SMP received 22 September 2016, and include the following changes: 

a) Provide detailed calculations supporting the BESS Water category ‘provide own 
calculations approach‘ justifying the claimed 100% reduction in potable water 
(interior uses), and the 100% reduction in potable water due to rainwater 
collection and reuse. 

b) Amended STORM report replacing buffer strip for driveway treatment with a 
raingarden or similar appropriate WSUD treatment. 

c) Remove Credit Management 1.1 from BESS report. 

d) Provide preliminary NatHERS ratings for thermally unique dwellings that support 
the average 7 Star NatHERS star rating targeted in the BESS energy category 
and Management Credit 2.2. 

e) Remove credit Innovation 1.1 from the BESS credits claimed. 

Where alternative ESD initiatives are proposed to those specified in this condition, the 
Responsible Authority may vary the requirements of this condition at its discretion, 
subject to the development achieving equivalent (or greater) ESD outcomes in 
association with the development. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
SDA and associated notated plans will be endorsed to form part of this permit. 

9. All works must be undertaken in accordance with the endorsed Sustainability 
Management Plan to the satisfaction of the Responsible Authority. No alterations to 
the Sustainable Design Assessment report may occur without the written consent of 
the Responsible Authority. 

Development contributions 

10. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan. In accordance with the approved Development Contributions Plan, 
these amounts will be indexed annually on 1 July. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or: 

a) Prior to the issue of a Statement of Compliance for the subdivision. 

b) When a staged subdivision is sought, the Development Infrastructure Levy must 
be paid prior to the issue of a Statement of Compliance for each stage of 
subdivision in accordance with a Schedule of Development Contributions 
approved as part of the subdivision. 
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General 

11. Prior to the occupation of the development, the garage doors must be automatic and 
remote controlled.  

12. Prior to the issuing of Statement of Compliance or occupation of the development, 
whichever occurs first, all visual screening measures shown on the endorsed plans 
must be installed to the satisfaction of the Responsible Authority. All visual screening 
and measures to prevent overlooking must be maintained to the satisfaction of the 
Responsible Authority. Any screening measure that is removed or unsatisfactorily 
maintained must be replaced to the satisfaction of the Responsible Authority. 

13. Before the occupation of the development, lighting no higher than 1.2 metres above 
ground level is to be installed and maintained on the land to automatically illuminate 
the driveway between dusk and dawn with no direct light emitted onto adjoining 
property to the satisfaction of the Responsible Authority. 

14. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Moreland City Council, City Infrastructure Department).  

15. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

Time limit 

16. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes:  These notes are for information only and do not constitute part of this 
notice of decision/permit or conditions of this notice of decision/permit.  

Note 1:  Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  

Note 2:  Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 9240 1143 for any works beyond the boundaries of the 
property.  

Note 3:  This permit does not authorise the removal of, damage to or pruning of any 
street tree. Further written consent must be obtained from Council’s Open Space 
Unit. The Open Space Unit can be contacted on 8311 4300. 

Note 4:  Prior to the occupation of the development, any Council or service authority pole 
or pit within 1 metre of a proposed vehicle crossing must be relocated or 
modified at the expense of the permit holder to the satisfaction of the 
Responsible Authority and the relevant service authority. 
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Note 5:  Council’s Waste Services Unit will provide 3x240 litre waste bins and 3x240 litre 
recycling bins for the 7 dwellings to share. An area should be set aside on 
common land to store these bins, screened from public view. Contact Council’s 
City Infrastructure department (9240 1111) for more information. 

Note 6:  A letterbox must be provided for each of the premises at the street frontage. The 
dimensions, placement and numbering must comply with the Australia Post – 
Letterbox Security and Specification as published on its website. 
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REPORT 

1. Background 

Subject site  

The subject site consists of Lots 65, 66 and 67 on Plan of Subdivision 010503, and is 
commonly known as 15, 17 and 19 Hood Crescent, Fawkner. The site is located on 
the south side of Hood Crescent, between McBryde Street to the west and Hare 
Street to the east and north. The site is rectangular in shape, with a frontage to Hood 
Crescent of 45.72 metres and a depth of 45.72 metres, providing an overall site area 
of approximately 2,090 square metres. 

The site is currently vacant, with no built form or canopy trees. There are 
3 semi-mature street trees along the Hood Crescent boundary.  

There are no restrictive covenants indicated on the Certificate of Titles. However, 
there is a 1.8 metre wide drainage and sewerage easement running along the sites 
southern boundary. 

Surrounds 

The surrounding area is characterised by mainly residential uses on lots of a similar 
size to the subject site.  

To the north of the site is a number of single and double storey dwellings of a variety 
of architectural styles and periods. Of the 9 lots that front Hood Crescent (north side), 
5 (55%) have been developed with multi-dwellings, with 3 to 4 dwellings per lot 
common.  

To the south is an area of grassland abutting the Merri Creek, with the majority of 
that land owned by VicRoads. That land is zoned Public Park and Recreation Zone, 
with the subject sites having no fencing separating them from the grassland.  

To the east is a single dwelling known as 13 Hood Crescent, a single storey dwelling 
likely constructed in the early post-war period. That dwelling represents the prevailing 
form and pattern of development in the immediate area.  

To the west is a single dwelling known as 21 Hood Crescent, a single storey dwelling 
likely constructed in the early post-war period. At the time of public notification, that 
site had lodged a planning permit application (MPS/2017/30) for the development of 
21 and 23 Hood Crescent with 4 dwellings on each lot (8 in total). Shortly after the 
public notification period for this application finished, that application lapsed. At the 
time of writing this report, no further application had been submitted to Council for the 
development of those sites.  

In the wider area, to the south-west of the site, is the McBryde Street industrial 
precinct, which has a number of factories and warehouses of varying styles, mostly 
either single or double storey. The Firenze Reception Centre is also located on 
McBryde Street, at the eastern end of Major Road. On the eastern side of the Merri 
Creek is the Reservoir Industrial Estate, within the City of Darebin.  

A location plan forms Attachment 1. 
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The proposal 

The proposal is summarised as follows: 

15 Hood Crescent (MPS/2016/774) 

 Construction of 3 double storey dwellings, each with an open plan 
living/dining/kitchen area and double car garage at ground level, with 3 bedrooms 
and 2 bathrooms at first level.  

 The dwellings would each have an area of Secluded Private Open Space of 
between 40 and 80 square metres.  

 The front dwelling would be setback from Hood Crescent 7.511 metres.  

 The dwellings would have an overall maximum height of 7.5 metres.  

 The dwellings would be finished using face brick work at ground level, light 
coloured render at first level, with a traditional pitched sheet metal roof. 

The development plans form Attachment 3 for 15 Hood Crescent. 

17 Hood Crescent (MPS/2016/774) 

 Construction of 4 double storey dwellings, each with an open plan 
living/dining/kitchen area and single car garage at ground level, with 2 bedrooms, 
study and 2 bathrooms at first level.  

 The dwellings would each have an area of Secluded Private Open Space of 
between 30 and 85 square metres.  

 The front dwelling would be setback from Hood Crescent 7.281 metres.  

 The dwellings would have an overall maximum height of 7.7 metres.  

 The dwellings would be finished using face brick work at ground level, light 
coloured render at first level, with a mix of traditional pitched and flat sheet metal 
roofing. 

 A shared driveway is provided central to the site, which would provide vehicle 
access to the dwellings at 17-19 Hood Crescent.  

19 Hood Crescent (MPS/2016/774) 

 Construction of 3 double storey dwellings, each with an open plan 
living/dining/kitchen area and double car garage at ground level, with 3 bedrooms 
and 2 bathrooms at first level.  

 The dwellings would each have an area of Secluded Private Open Space of 
between 43 and 95 square metres.  

 The front dwelling would be setback from Hood Crescent 7.5 metres. 

 The dwellings would have an overall maximum height of 7.5 metres.  

 The dwellings would be finished using face brick work at ground level, light 
coloured metal sheet cladding at first level, with a traditional pitched sheet metal 
roof. 

 A shared driveway is provided central to the site, which would provide vehicle 
access to the dwellings at 17-19 Hood Crescent.  

The development plans form Attachment 4 for 17-19 Hood Crescent. 

Planning Permit and site history 

The site has never been developed, having previously been owned by the Melbourne 
Parks and Waterways Commission (the trading entity of Melbourne Water at the 
time), with ownership details unknown prior to 1998. The 1969 Victorian Transport 
Plan shows the F6 Freeway running in close proximity to the Merri Creek, which 
looks to have encompassed at least a portion of the site.  
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Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Neighbourhood 
Residential Zone 

A permit is required to construct 2 or more dwellings on a 
lot, pursuant to Clause 32.09-6. 

Note: Dwelling is a section 1 use in the zone, meaning that 
a permit is not required for the use. 

Environmental 
Significance Overlay 

A permit is required to construct a building greater than 6 
metres in height, pursuant to part 3.0 of Schedule 1 to 
Clause 42.01 of the Moreland Planning Scheme.  

Particular Provisions  A permit is required to reduce the visitor car parking 
requirement (1 visitor car parking space), pursuant to 
Clause 52.06-3 of the Moreland Planning Scheme.  

The following is also relevant to the consideration of the proposal: 

 Clause 55 (2 or more dwellings on a lot and Residential buildings) 

 Clause 45.06 (Development Contribution Plan Overlay) 

A condition is included in the recommendation which requires the payment of a 
Development Contribution Plan Levy prior to the issue of a Building Permit. 

Aboriginal Heritage 

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide 
for the protection of Aboriginal places, objects and human remains in Victoria. 

The site is close to a waterway (Merri Creek), and is affected by 1 or more areas of 
cultural heritage sensitivity. Section 8A and 8B of the Aboriginal Heritage Regulations 
2007 exempt the construction of 3 or more dwellings from the requirement to prepare 
a Cultural Heritage Management Plan (CHMP), if the site is less than 0.11 hectares. 
As each individual lot is less than 0.11 hectares, and the site is not within 200 metres 
of either the coast or the Murray River, the applicant is not required to prepare a 
CHMP in this instance. Notwithstanding the above, the applicant has submitted an 
approved CHMP, which was approved by the Wurundjeri Tribe Land and 
Compensation Cultural Heritage Council on 20 October 2015. A copy of the 
approved CHMP has been retained on file.  

2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices to the owners and occupiers of adjoining and nearby land (51 
letters); and  

 By placing 6 signs on the site, 3 facing Hood Crescent and 3 facing the grassland 
at the rear of the site. 

Further, the Environmental Significance Overlay requires (as appropriate) that views 
be sought from the Merri Creek Management Committee and Melbourne Water. 
Melbourne Water wrote to Council advising that they had no objection to the 
application, while no response had been received from the Merri Creek Management 
Committee at the time of writing this report.  

Council has received 16 objections from 14 individual properties regarding the 
proposal at 15 Hood Crescent, with 14 objections from 13 individual properties 
regarding the proposal at 17-19 Hood Crescent. A map identifying the location of 
objectors forms Attachment 2.  
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The key issues raised in objections are: 

 Neighbourhood character concerns; 

 Contrary to the purpose of the Neighbourhood Residential Zone (minimal change 
area); 

 Loss of parkland; 

 Loss of views; 

 Decrease in land values; 

 Traffic and parking; 

 Inadequate space for waste collection and passage of waste vehicles; 

 Lack of services and infrastructure in the immediate area to cater for an increase 
in population; and 

 No market demand for double storey dwellings. 

A Planning Information and Discussion meeting was held on Tuesday 13 June 2017 
and attended by Crs Abboud and Bolton, 2 Council Planning Officers, the applicant 
and 2 objectors. The meeting provided an opportunity to explain the application, for 
the objectors to elaborate on their concerns, and for the applicant to respond. 

No changes were made to the plans following this meeting. 

Internal referrals 

The proposal was referred to the following internal branches/business units 

Internal 
Branch/Business Unit  

Comments 

Strategic Transport and 
Compliance 

No objections were offered to the proposal subject to 
modifications, which are addressed by conditions 
detailed in the recommendation.  

Further, advice sought confirmed support for 
reducing the visitor parking requirement, due to on-
street parking being available directly out the front of 
the site.  

ESD Unit No objections were offered to the proposal subject to 
modification, which are addressed in the conditions 
detailed in the recommendation. Subject to these 
conditions, the development would meet Council’s 
expectations for sustainable development. 

Open Space The application was informally discussed with 
Council’s Arborist, who consented to the removal of 
the street tree out the front of 15 Hood Crescent, 
provided a replacement street tree was provided at 
the applicant’s expense, and that the existing trees 
amenity value was paid for.  
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3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application: 

 Clause 9: Plan Melbourne 

 Clause 11.02 Urban Growth 

 Clause 11.06-2 Housing Choice 

 Clause 12.04 Significant environments and landscapes 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

 Clause 21.03-6 Open Space Network 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.08 Environmentally Sustainable Design 

Planning Scheme Amendments 

Amendment VC110 – Amendment to the Residential Zones 

Amendment VC110 was gazetted on 27 March 2017, in response to the 
recommendations of the Managing Residential Development Advisory Committee. 
The Amendment changed the Victoria Planning Provisions (VPP) and all planning 
schemes by amending the Mixed Use Zone, Township Zone, Residential Growth 
Zone, General Residential Zone and the Neighbourhood Residential Zone.  

Specific to this application, the Amendment introduced a maximum mandatory height 
limit of 9 metres and 2 storeys in the Neighbourhood Residential Zone, with 
transitional provisions applying for applications lodged prior to the gazette date of the 
Amendment. It is noted that the development proposes a maximum height of 
2 storeys/7.7 metres, less than the maximum mandatory height limit specified.  

The Amendment also introduced a minimum garden area requirement for lots over 
400 square metres, with transitional provisions applying for applications lodged prior 
to the gazette date of the Amendment. The combined area of the site is 2,090 square 
metres, meaning that if the new provisions applied, 35% of the site would need to be 
garden area. While the new provisions do not apply, it is noted that approximately 
844 square metres (40%) of the site is garden area, which exceeds the requirement 
of the new provision.  

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 
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4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Does planning strategy support this development in this location? 

The MSS envisages minimal housing growth in areas outside of Activity Centres 
within the Neighbourhood Residential Zone (NRZ), to ensure an ongoing supply of 
single dwellings and low density multi-dwelling developments. The purpose of the 
NRZ, as recently amended by VC110 is to: 

manage and ensure that development respects the identified 
neighbourhood character, heritage, environmental or landscape 
characteristics.  

The proposal is considered to appropriately respect the existing character and 
contribute to an open, landscaped character, as detailed below. 

Does the proposal respond to the preferred character of the area? 

The proposal is an acceptable response to Clause 22.01 (Neighbourhood Character) 
and Clause 55.02 (Neighbourhood Character and Infrastructure) of the Moreland 
Planning Scheme. 

The proposal responds positively to Council’s Neighbourhood Character policy by: 

 Proposing a maximum double storey form, generally consistent with the height of 
contemporary development in the immediate area. 

 Proposing a traditional built form with contemporary materials, ensuring that the 
development would respect the scale, siting and appearance of built form in the 
immediate area, while not seeking to replicate historical features.  

 Providing front and side setbacks that generally reflect the pattern of 
development in the immediate area, with areas of open space provided in excess 
of the Clause 55 Standards.  

 Providing sufficient space in the front setback of each dwelling for a large sized 
canopy tree, and sufficient space in the secluded private open space of each 
dwelling for a smaller canopy tree, with the width of these areas exceeding the 
minimum width of 1.8 metres required by the Moreland Tree Planting Manual for 
Residential Zones, 2014 for the planting of canopy trees. 

 Providing habitable room windows facing both Hood Crescent and the grassland 
at the rear, which maximise opportunities for casual surveillance. In addition, a 
semi-transparent (50%) rear fence would provide further casual surveillance of 
the grassland. 

 Retaining 2 of the 3 street trees, with the least mature of the street trees removed 
to allow a new crossover to be constructed to 15 Hood Crescent. The applicant 
would be responsible for paying for both the removal of this tree, and the planting 
of a new tree to Council’s satisfaction.  

 Locating all car parking to the rear of the dwellings from a common accessway, 
ensuring that car parking is not a dominate feature within the streetscape.  

It is acknowledged that Council’s Neighbourhood Character Policy, at Clause 22.01 
of the Moreland Planning Scheme, has a preference for single storey built form in 
rear yards. However, a variation may be considered where; 

The building envelope respects the existing character of open rear yards 
and garden outlooks. This should be through provision of generous side 
and rear setbacks and private open space in excess of Clause 55 
standards to increase the space for screen tree planting, and sensitive 
design of the upper levels with adequate articulation, setbacks and 
materials to minimise visual bulk impacts as seen from neighbouring rear 
secluded open spaces. 
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The proposed side setbacks are between 4.5-5.4 metres. Clause 55.04-1 requires a 
1.65 metre setback for a 5.75 metre high wall, with the setbacks proposed 
considered well in excess of the Clause 55 requirements.  

In addition, the rear dwellings would be provided with 80-95 square metres of 
Secluded Private Open Space, well in excess of the 40 square metres recommended 
by Clause 55.04-4, with the majority of this Secluded Private Open Space located 
adjacent the adjoining rear yards of those existing dwellings on either side of the site. 
This is considered an acceptable amount of Secluded Private Open Space to allow 
the future occupants to enjoy their rear yards, while also allowing room for screen 
tree planting along the boundaries.  

Further, the site backs onto open grassland, which assists with providing a buffer 
from the dwellings on either side being ‘built out’ in the future.  

Where the proposal does not meet this policy objective is in relation to the articulation 
of the upper levels. Dwelling 3 at 15 Hood Crescent would have a 5.44 metres 
setback from the sites eastern boundary at ground floor, with this setback reduced to 
4.82 metres at first floor. This is not considered an acceptable response, with this 
cantilever element accentuating the height of the upper floor, with limited articulation.  

To address this, the upper floor can be conditioned to delete a bedroom which will 
improve building articulation.  

In terms of dwelling 3 at 19 Hood Crescent, the upper level is setback only 130 
millimetres behind the ground level walls. Similar to the discussion above, the upper 
level footprint reduced by 1 bedroom will improve building articulation. This condition 
creates an opportunity to comply with the car parking requirements, as the dwelling 
will be 2 bedroom, meaning the second space can be a visitor space.  

Finally, the upper level materials of all dwellings, which consist of either render or 
metal sheeting, would accentuate the height and visual bulk of the dwellings, with 
metal sheeting in particular not a common element within the streetscape or 
surrounding neighbourhood. Accordingly, the upper levels of the dwellings should be 
finished in a consistent light coloured weatherboard, which lessens the bulk of the 
upper levels and assists with ensuring that the development would sufficiently 
integrate with the existing Hood Crescent streetscape.  

These changes form permit conditions, as outlined in the recommendation. With 
those changes required above, the proposal is considered an acceptable response to 
Council’s Neighbourhood Character policy. 

Has adequate car parking been provided?  

A total of 16 spaces are required for the dwellings plus 1 visitor space. The 
development provides 16 on-site spaces, but seeks a reduction of 1 visitor space. 
Whilst Council’s Development Advice Engineer supports the reduction in the visitor 
space, changes needed to address Neighbourhood Character concerns create an 
opportunity for full compliance with the car parking requirements. The applicant has 
also committed, through their Sustainability Management Plan, to provide 1 secure 
bicycle parking space for each dwelling, and 3 visitor bicycle parking racks adjacent 
each of the front dwellings.  

The dwellings will not be eligible for parking permits in the event that parking 
restrictions are imposed by Council on the street. This is included as a note on the 
planning permit in the recommendation.  
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What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
have assessed the proposal and consider that the development will result in 
60 additional vehicle movements per day on Hood Crescent from the 10 dwellings. 
This remains within the road’s design capacity and is not expected to cause traffic 
problems.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it: 

 Limits the number of vehicle crossings to 2, across the 3 lots. 

 Limits the removal of on-street public parking spaces, removal of street trees, and 
encroachment into landscaped front setbacks to the minimum amount necessary 
to provide sufficient access. 

 Provides 1 bicycle space to each dwelling and 3 visitor bicycle spaces, as 
committed to in the submitted Sustainability Management Plan, and as required 
by permit condition as outlined in the recommendation.  

 Integrates appropriately with the Merri Creek bike path, which is in very close 
proximity to the site and provides convenient access to the Melbourne central 
business district.  

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

ESD features of the development are considered to be adequate and include: 

 2,000L water tank provided to each dwelling, connected to toilets for flushing;  

 7.0 star NatHERS rated dwellings; 

 Double glazing to all habitable room windows; and 

 Adjustable shading to east, west and north facing windows. 

Subject to conditions in the recommendation, the proposal will satisfy Council’s local 
ESD Policy (Clause 22.08).  

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 23.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community. 

Each dwelling would have a wide (1.3 metre) ground level entry and porch, which 
would lead directly to an open plan living/dining/kitchen area. Each dwelling would 
also have a toilet at ground floor, ensuring that each dwelling is visitable by persons 
with limited mobility. The width of the staircases would also allow a stairlift to be 
retrofitted at a later stage, if required. Given the size of the development proposed, 
these initiatives are considered an acceptable response to Clause 21.03-3. 
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Does the proposal satisfy the requirements of Clause 55? 

A detailed assessment of the proposal against the objectives and standards at 
Clause 55 has been undertaken. Subject to conditions, as outlined in the 
recommendation section, the proposed development complies with the standards 
and objectives of Clause 55. Key issues from the Clause 55 assessment are 
discussed under the headings below.  

Street setback 

Clause 55.03-1 (Street setback) of the Moreland Planning Scheme states that a new 
building should match the average setback of the dwellings on the adjacent lots. The 
street setback of 13 Hood Crescent is 8 metres while the street setback of 21 Hood 
Crescent is 7.7 metres. This provides an average street setback of 7.85 metres. The 
street setback proposed at the site is between 7.281-7.5 metres, a variation of 
between 0.35-0.569 metres. The applicant seeks a variation due to the staggered 
street setback on the north side of Hood Crescent, where street setbacks a more 
varied. However, the south side has a more consistent street setback, with all 
dwellings having a street setback of between 7.7-8 metres.  

Therefore, a condition is included in the recommendation, requiring the street 
setback to be increased to not less than 7.85 metres.  

Privacy/overlooking 

Clause 55.04-6 (Overlooking) of the Moreland Planning Scheme does not aim to 
eliminate all overlooking, but rather seeks to prevent unreasonable overlooking. A 
condition is included in the recommendation to ensure full compliance with the 
relevant standards of Clause 55 to ensure there is no unreasonable overlooking.  

Does the proposal result in excessive loss of trees and habitat? 

The Landscaping Objective of Clause 55 requires consideration to be given to the 
retention of existing trees and protection of any predominant landscape features of 
the neighbourhood. The site has no significant vegetation, and 2 of the 3 street trees 
will be retained. The 1 tree proposed to be removed on the nature strip is juvenile, 
with its removal offset by the planting of several new trees in the front setback and in 
the rear yards of each dwelling. A condition contained in the recommendation 
requires a landscape plan to be submitted and endorsed as part of the planning 
permit. This will require the planting of appropriate replacement vegetation. 

Does the proposal adequately respond to the Environmental Significance 
Overlay (ESO)? 

One of the purposes of the ESO is:  

to ensure that development is compatible with identified environmental 
values. 

Schedule 1 to the ESO relates to the significance of the Merri Creek and its Environs, 
noting that: 

the creek has a unique role to play in the preservation of threatened flora 
and fauna and the maintenance of vegetation communities that have 
almost been totally destroyed in other places. 

ESO1 seeks to protect the natural system, waterway function, recreation use, 
landscape character and heritage of the Merri Creek. The construction of 10 double 
storey dwellings would have no impact on these important aspects of the Merri 
Creek, given the dwellings would be located in a strip of already developed land in a 
residential area, which is void of any significant vegetation. It is likely that the 
construction of dwellings will assist with improving the health of the creek, through 
the required water sensitive urban design features and through the planting of 
appropriate landscaping on vacant land.  
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5. Response to Objector Concerns 

The following issues raised by objectors are discussed in section 4 of this report: 

 Neighbourhood character concerns; 

 Contrary to the purpose of the Neighbourhood Residential Zone (minimal change 
area); and 

 Traffic and parking concerns. 

Other issues raised by objectors are addressed below. 

Loss of parkland 

The site is zoned for residential development and does not form part of parkland. 
Council records confirm that the land has been in private ownership for at least the 
past 20 years.  

Loss of views 

While the Victorian Civil and Administrative Tribunal has recognised that views can 
be a relevant amenity consideration, it has also held that there is no right to a view 
and that the weight to be given to the amenity impact of loss of views is diminished 
where no planning control applies encouraging retention or sharing of views. There is 
no specific policy or provision regarding views within the Moreland Planning Scheme. 
In this context, it is considered that the extent of loss of view in this case does not 
warrant a variation to, or refusal of the proposal. 

Inadequate space for waste collection and passage of waste vehicles 

Council’s Development Advice Engineer has commented that, due to the increasing 
number of units and apartments across the city, and to enable Council to continue to 
provide waste collection services in a cost effective manner, new developments that 
propose common property are not issued with individual bins. Council’s Development 
Advice Engineer has confirmed that 15 Hood Crescent would be issued with 2 
garbage and 2 recycling bins for the 3 dwellings to share, while 17-19 Hood Crescent 
would be issued with 3 garbage and 3 recycling bins for the 7 dwellings to share.  

To accommodate these bins, provision will need to be made on common property for 
a waste storage area, which could be placed adjacent the common driveway. This 
change forms a permit condition as outlined in the recommendation.  

In relation to the passage of waste vehicles, Council’s Development Advice Engineer 
has advised that there is adequate space on the nature strip for bins to be placed for 
collection, with Hood Crescent already serviced on both sides by Council’s waste 
collection vehicles.  

No demand for medium density/double storey in the area 

The Victorian planning system does not enable Council to determine a planning 
permit application based on an assessment of demand. Whether or not a demand 
exists is not a relevant consideration on which Council can base a decision to either 
approve or refuse an application.  

Lack of services and infrastructure 

The developer of the land would be required to upgrade and/or connect services 
(electricity, gas, water, sewerage and telecommunication) prior to the occupation of 
the development. It is not expected that the capacity of existing service infrastructure 
will be exceeded. 
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Property values 

The Victorian Civil and Administrative Tribunal and its predecessors have generally 
found claims that a proposal will reduce property values are difficult, if not impossible, 
to gauge and of no assistance to the determination of a planning permit application. It 
is considered the impacts of a proposal are best assessed through an assessment of 
the amenity implications rather than any impact upon property values. This report 
provides a detailed assessment of the amenity impact of this proposal. 

6. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

It is considered that the proposed construction of 10 dwellings on a site of 2,090 
square metres represents minimal change, and respects the existing character of the 
neighbourhood and is compatible with the purpose of the Neighbourhood Residential 
Zone. 

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that a Notice of Decision to Grant a Planning 
Permit No MPS/2016/771 (17-19 Hood Crescent) and MPS/2016/774 (15 Hood 
Crescent) should be issued subject to the conditions included in the recommendation 
of this report. 
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Locati on Map - 15-19 H ood Cr escent, Fawkner  - MPS/2016/771 and M PS/2016/774 

 



Objector Map - 15-19 Hood Crescent, Fawkner - MPS/2016/771 
and MPS/2016/774 

Attachment 2 
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Obj ector Map - 15-19 H ood Cr escent, Fawkner  - MPS/2016/771 and M PS/2016/774 

 



Advertised Plans - 15 Hood Crescent, Fawkner - MPS/2016/774 Attachment 3 
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Advertised Pl ans - 15 Hood Crescent,  Fawkner - M PS/2016/774 
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Advertised Plans - 15 Hood Crescent, Fawkner - MPS/2016/774 Attachment 3 
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Advertised Plans - 17-19 Hood Crescent, Fawkner - MPS/2016/771 Attachment 4 
 

Urban Planning Committee Meeting 23 August 2017 96 

Advertised Pl ans - 17- 19 Hood Crescent,  Fawkner - M PS/2016/771 
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DED79/17 - 122 Mi ddl e Street,  Hadfi eld - Pl anni ng Permi t Application M PS/2016/934 

DED79/17 122 MIDDLE STREET, HADFIELD - PLANNING PERMIT 
APPLICATION MPS/2016/934 (D17/259568) 

Director Planning and Economic Development 

City Strategy and Design         
 
  

Executive Summary 

The application seeks approval for the construction of 5, 3-storey and 1, 2-storey dwellings 
within a Special Building Overlay (SBO) and a reduction of 1 car space (for dwelling 1). This 
application attempts to address the grounds of refusal of MPS/2015/599 for the construction 
of 7 triple storey and 1 double storey dwellings in October 2016 by the Urban Planning 
Committee. 

The application was advertised and 19 objections were received. The main issues raised in 
objections are the inappropriateness of a 3-storey built-form (overdevelopment), traffic and 
car parking and non-compliance with objectives and standards of Clause 55 (Construction of 
2 of more dwellings on a lot) of the Moreland Planning Scheme. 

A Planning Information and Discussion meeting was held on 30 May 2017 to discuss the key 
issues with the applicant and allowed the concerns raised in the objections to be further 
explored. Whilst amended plans were not formally substituted following the meeting, the 
applicant has agreed to certain permit conditions relating to sketch plans dated 19 June 
2017 to address some of the objector concerns. 

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations are: 

 Neighbourhood Character, specifically the appropriateness of triple-storey built-form in a 
single and double-storey streetscape; and 

 How the proposal addresses the previous refusal grounds regarding compliance with the 
proposed Design and Development Overlay (DDO 24) in relation to the required 
setbacks and street activation. 

The proposal has strong strategic support given its location in the West Street Hadfield 
Neighbourhood Activity Centre (NAC). The proposal is consistent with the policy objective for 
NACs in Clause 22.01-3 (Neighbourhood Character policy) to: 

 support change towards a new character to accommodate buildings of up to and 
including 4 storey having regard to interfaces with adjoining zones 

and the purpose of Clause 32.07 (Residential Growth Zone) of the Moreland Planning 
Scheme which is: 

 to provide housing at increased densities in buildings up to and including 4 storey 
buildings.  

The proposal addresses the concerns in the previously refused application related to the 
proposed DDO24. Specifically, the design improves street activation and setbacks from the 
side and rear now satisfy the objectives of the proposed DDO24.  

Therefore, it is recommended that a Notice of Decision to Grant a Planning Permit be issued 
for the proposal, subject to conditions. 

Recommendati on 
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Recommendation 

The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/934 be issued for the 
construction of 6 dwellings (5, 3-storey and 1 double-storey) within a Special Building 
Overlay, at 122 Middle Street, Hadfield, subject to the following conditions: 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 3 copies must be 
provided. The plans must be generally in accordance with the plans advertised 
31 March, 2017, but modified to show: 

a) Deletion of beams/columns along the western boundary over the driveway. 

b) Obscure glass to all bathrooms windows to the east and west elevations. 

c) Reduction in the floor-ceiling height of the ground floor of dwellings 1 to 5 to 
2.4 metres, and a reduction in overall height by 0.3 metres.  

d) The second floor of dwelling 1 internally rearranged to contain 1 bedroom as per 
Sketch Plan TP-06 Rev B submitted 7 August 2017. 

e) The existing vehicle crossing must be modified to match the location and width of 
the 3 metres wide accessway. 

f) A landscape plan in accordance with condition 3 of this permit. 

g) The west boundary setback a minimum of 3.67 metres at the second floor of 
dwelling 2 and 3, or an alternative that complies with the requirements of 
Standard B19 of Clause 55.04-3 (daylight to existing windows objective) of the 
Moreland Planning Scheme. 

h) Any changes as required by conditions 10 to 17 (Melbourne Water) of this 
permit. 

i) All lighting required by condition 7 to be shown on plans. 

j) A tree protection zone around the existing street tree at the front of the site.  

k) The location of all electricity, gas and water meters. All service meters must be 
integrated into the development and must not be grouped or stacked in the front 
setback. 

l) The ESD initiatives contained within the BESS report and STORM report, 
including: 

i. Provide improved adjustable shading devices to west-facing glazing to 
prevent peak summer heat gains as per BESS Credit IEQ 3.2. Current 
devices are fixed shades. 

Secondary consent 

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. This does not apply to any exemption 
specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless 
specifically noted as a permit condition. 
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Landscaping 

3. Prior to the commencement of any development works, a landscape plan must be 
submitted to and approved by the Responsible Authority. The landscape plan must 
provide the following: 

a) Identification of any existing tree(s) and vegetation on site and adjoining land 
proposed to be removed and retained, including the tree protection zone(s). 
Vegetation retainment must include strategies for the retainment (i.e. barriers 
and signage during the construction process). 

b) A schedule of all proposed trees, shrubs and ground covers (including numbers, 
size at planting, size at maturity and botanical names), as well as sealed and 
paved surfaces. The flora selection and landscape design should be drought 
tolerant and based on species selection recommended in the Moreland 
Landscape Guidelines 2009.  

c) Details of the location and type of all paved and sealed areas. Extensive hard 
surfaces are not supported. The adoption of porous/permeable paving, rain 
gardens and other water sensitive urban design features is encouraged. 

d) Prior to the commencement of works a tree protection zone must be established 
around the existing street tree with barriers/fencing in accordance with the 
Australian Standard for Protection of trees on development sites (AS4970-2009) 
or in accordance with Council’s Arborist direction to the satisfaction of the 
Responsible Authority.  

e) The provision of canopy trees or screening trees, in the front setback, towards 
the east boundary and north boundary using trees from the Moreland Tree 
Planting Manual 2014. 

4. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, all landscaping works must be completed and maintained in 
accordance with the approved and endorsed landscape drawing to the satisfaction of 
the Responsible Authority.  

Development Contribution Plan Overlay 

5. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan. In accordance with the approved Development Contributions Plan, 
these amounts will be indexed annually on 1 July. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

 For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or 

 Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

Environmentally Sustainable Design 

6. All works must be undertaken in accordance with the endorsed BESS report to the 
satisfaction of the Responsible Authority. No alterations to the BESS may occur 
without the prior written consent of the Responsible Authority. 
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Lighting 

7. Before the occupation of the development, lighting no higher than 1.2 metres above 
ground level is to be installed and maintained on the land to automatically illuminate 
pedestrian access from the building to the car parking spaces on-site between dusk 
and dawn with no direct light emitted onto adjoining property to the satisfaction of the 
Responsible Authority. 

Bicycle parking 

8. The amended plans are to show 1 bicycle parking device in each garage but not 
located within the ‘clearance required’ areas in Diagram 1 of Clause 52.06 of the 
Moreland Planning Scheme. The plans are to also specify the type of bike parking 
device and the dimensions shown must accord with the specifications in Bicycle 
Network’s Bicycle Parking Handbook, to the satisfaction of the Responsible Authority. 

Tree protection zone 

9. Prior to the development commencing (including any demolition, excavations, tree, 
removal, delivery of building/construction materials and/or temporary buildings), the 
tree identified for retention (street tree) on the endorsed plans of this permit must be 
protected by the use of temporary fencing that extends out to the drip line of the trees. 
The fences will serve to increase contractor awareness, whilst maintaining the safety 
and integrity of the existing vegetation and preventing the parking of vehicles or 
stockpiling of soil or materials under the canopy of the trees. 

Melbourne Water (conditions 10 – 17 only) 

10. Finished floor levels of the proposed dwellings must be constructed no lower than RL 
80.64 metres (m) to Australian Height Datum (AHD). 

11. Finished floor levels of the proposed garages must be constructed no lower than RL 
80.49m to AHD. 

12. Finished surface levels of land within 3 metres of the western boundary must be no 
higher than existing surface levels. 

13. No buildings or structures (except fences) are permitted within 3 metres of the western 
boundary of the property. 

14. Any new fences within 3 metres of the western boundary of the property must be 
constructed of an open style with a minimum of 50% openings, from the existing 
natural ground surface level up to a height of 300mm above the applicable flood level, 
to allow for the passage of floodwaters/overland flow. 

15. Prior to the issue of an Occupancy Permit, a certified survey plan, showing finished 
floor levels (as constructed) reduced to the Australian Height Datum, must be 
submitted to Melbourne Water to demonstrate that the floor levels have been 
constructed in accordance with Melbourne Water's requirements. 

16. No filling is permitted beyond the building envelopes and/or ramps to garages. 

17. Filling to provide access ramps to garages is not permitted within 3 metres of the 
western boundary of the property. 

General 

18. Prior to the issuing of Statement of Compliance or occupation of the development, 
whichever occurs first, all visual screening measures shown on the endorsed plans 
must be installed to the satisfaction of the Responsible Authority. All visual screening 
and measures to prevent overlooking must be maintained to the satisfaction of the 
Responsible Authority. Any screening measure that is removed or unsatisfactorily 
maintained must be replaced to the satisfaction of the Responsible Authority. 
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19. Prior to the occupation of the development, any existing vehicle crossing not to be 
used in this use or development must be removed and the kerb and channel, footpath 
and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland 
City Council, City Infrastructure Department). 

20. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Note: Please contact Moreland City Council, City 
Infrastructure Department). 

21. Prior to the commencement of the development, a legal point of discharge is to be 
obtained, and, where required, a stormwater drainage plan showing how the site will 
be drained from the property boundary to the stated point of discharge must be 
submitted to and approved by the Responsible Authority. 

22. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

23. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

24. Prior to the occupation of the development, any Council or service authority pole or pit 
within 1 metre of a proposed vehicle crossing, including the 1 metre splays on the 
crossing, must be relocated or modified at the expense of the permit holder to the 
satisfaction of the Responsible Authority and the relevant service authority. 

25. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 2 years from the date of issue of this 
permit. 

b) The development is not completed within 4 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires; or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes:  These notes are for information only and do not constitute part of this 
notice of decision or conditions of this notice of decision.  

Note 1:  It may be necessary to obtain a building permit prior to the commencement of 
any demolition, building works or occupation of the building. It is strongly 
recommended that you consult with a registered building surveyor to advise on 
any requirements under the Building Act, the Building Regulations and any other 
subordinate legislation. Further information can be sought from the Victorian 
Building Authority, Phone 1300 815 127 or www.vba.vic.gov.au. Council's 
building services branch can also assist you in the provision of this service and 
can be contacted on 9240 1111 or 
http://www.moreland.vic.gov.au/services/building-fr.htm. 

Note 2:  Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 8311 4300 for any works beyond the boundaries of the 
property. Planting and other vegetative works proposed on road reserves can be 
discussed with Council’s Open Space Unit on 8311 4300. 

Note 3:  Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking.  

http://www.vba.vic.gov.au/
http://www.moreland.vic.gov.au/services/building-fr.htm
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Note 4:  Council charges supervision (2.50%) and plan checking (0.75%) fees on the cost 
of constructing the drain along the easement or street as permitted by sections 5 
and 6 of the Subdivision (Permit and Certification Fees) Regulations 2000. 

Note 5:  The applicable flood level for the property is RL 80.34 metres to Australian 
Height Datum (AHD). 
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REPORT 

1. Background 

Subject site  

The subject site is located on the north side of Middle Street, 44 metres to the west of 
Volga Street and 155 metres to the east of West Street and opposite Neil Street in 
the suburb of Hadfield. The site has a street frontage to Middle Street of 
15.24 metres and a depth of 45.72 metres, yielding an area of 697 square metres.  

The subject site contains a single-storey weatherboard dwelling with a large open 
rear yard to the north. The property has a single crossover to the western boundary 
with a double-width driveway allowing for the parking of multiple vehicles within the 
front setback. The property has an open front yard with no fencing, and there is a 
tree within the nature strip directly in front of the site. 

There are no restrictive covenants indicated on the Certificate of Title. 

Permit history 

Planning permit MPS/2014/124 was issued 10 October 2014 for the construction of 
4 double-storey dwellings. This permit was not acted on and has since expired. 

Planning application MPS/2015/599 for the construction of 7 dwellings comprising 
6 triple storey and 1 double storey dwellings was refused by Council’s Urban 
Planning Committee. The refusal notice was issued on 3 October 2016 on the 
following grounds: 

1. The proposed development has an awkward design expression, 
due to the external material composition, cantilevering third-storey 
and an internal layout that limits street activation. This fails:  

a) Proposed Design and Development Overlay – Schedule 24 
(DDO24) of Amendment C159 which includes a design 
objective that requires new development in Neighbourhood 
Centres be of high quality, contributing to improved overall 
amenity. 

b) Clause 21.03 - 4 (Urban Design, Built Form and Landscape 
Design) of the Moreland Planning Scheme which seeks to 
ensure site design, building frontages, design articulation and 
internal layout achieve a good interface with and surveillance of 
the public realm.  

2. The proposed development has poor internal amenity through the 
creation of dwellings that have poor outlook for future residents. 
This fails proposed Design and Development Overlay – Schedule 
24 (DDO24) of Amendment C159 which requires a 4.5 metres side 
boundary setback for primary outlooks (living/balcony outlook), 
2 metre side boundary setback (bedrooms outlook) and 2 metres 
minimum balcony widths. 

3. The proposed development is visually bulky when viewed from the 
General Residential Zone, critically the 3 metre ground floor 
setback and 6 metre upper level setback of the proposed DDO24 
(Amendment C159) has not been provided nor is there sufficient 
room for planting buffers 
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Surrounds 

The surrounding area is characterised by residential uses to the north, east and 
south. Properties to the north, west and east are all located in a Residential Growth 
Zone (RGZ). Properties to the north-east, and south are located in a General 
Residential Zone (GRZ).  

The site is located approximately 155 metres to the east of the West Street 
commercial shopping strip, which is comprised mostly of single-storey commercial 
buildings. The eastern side of West Street is located in a Commercial 1 Zone (C1Z) 
and the western side is a RGZ. West Street is designated as a Neighbourhood 
Activity Centre in Clause 21.03 of the Moreland Planning Scheme (the Scheme).  

Two detached single-storey dwellings abut the subject site to the east and west. The 
area is characterised by predominately single and double-storey dwellings, many of 
which are multi-unit developments. 

A location plan forms Attachment 1. 

The proposal 

The proposal is summarised as follows: 

 The construction of 5 triple and 1 double-storey dwellings.  

 Dwelling 1 will have 3 bedrooms, and dwellings 2-6 will have 2 bedrooms. 

 A common driveway is proposed along the western boundary to 6 single car 
garages at ground-floor. 

 Dwelling 1 will have a bedroom, garage, toilet and entry hall at ground-floor with a 
front yard of 25sqm, with an open-plan living room with balcony (10 square 
metres) at first-floor and 2 bedrooms at third-floor. 

 Dwellings 2-5 will have a garage, study and entry with staircase and laundry at 
ground-floor, open-plan living/kitchen/dining with balcony (8 square metres) at 
first-floor and 2 bedrooms at second-floor. 

 Dwelling 6 will have a garage, open-plan kitchen, living and meals area, with 
toilet and study nook and entry hall at ground-floor, with 2 bedrooms at first-floor. 
The dwelling will have a ground-floor area of private open space (POS) of 
51 square metres with a minimum dimension of 3 metres. 

 The building will have a height of between 7.33 metres (dwelling 6), to 
9.85 metres (dwellings 2-5), to 11.05 metres (dwelling 1). 

 Materials and finished include metal deck Colourbond roof, face brick, ‘Hardie 
Axon’ cladding, painted render, and coloured concrete. 

Overall, the proposal provided a site coverage of 79.1% (53.5% excluding building 
overhang). Land covered by pervious surfaces equates to 22% of the site. 

The development plans form Attachment 2. 

Statutory Controls – why is a planning permit required? 

Control Permit requirement 

Residential Growth 
Zone 

A permit is required to construct 2 or more dwellings on a 
lot, pursuant to Clause 32.07-4. 

Note: Dwelling is a section 1 use in the zone, meaning that 
a permit is not required for the use.  

Special Building 
Overlay 

A permit is required to construct a building, pursuant to 
Clause 44.05-1. 

Particular Provisions 
Clause 52.06 (Car 
Parking) 

A permit is required to reduce the car parking requirement 
from 2 spaces to 1 space for dwellings 1 as a 3 bedroom 
dwelling (1 space reduction) 
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The following is also relevant to the consideration of the proposal: 

 Clause 55 (2 or more dwellings on a lot and Residential buildings) 

 Clause 45.06 (Development Contribution Plan Overlay) 

A condition is included in the recommendation which requires the payment of a 
Development Contribution Plan Levy prior to the issue of a Building Permit. 

 Clause 45.09 (Parking Overlay) 

2. Internal/External Consultation 

Public notification 

Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

 Sending notices (17 letters) to the owners and occupiers of adjoining and nearby 
land. 

 By placing a sign on the Middle Street frontage of the site. 

Council has received 19 objections to date. A map identifying the location of 
objectors forms Attachment 3.  

The key issues raised in objections are: 

 This development will result in more cars – traffic congestion and parking issues; 

 Multiple dwellings will result in more noise; 

 Three-storey too high; 

 Loss of privacy; 

 Driveway is too narrow; 

 Overshadowing and loss of light; and 

 Decrease in property value. 

Objectors made the following suggestions: 

 Two-storey only; 

 Three – 4 dwellings maximum; and 

 Provide all the car parking on-site – consider a basement car park. 

A Planning Information and Discussion meeting was held on 30 May 2017 and 
attended by 2 Council Planning Officers, the applicant and 8 objectors. The meeting 
provided an opportunity to explain the application, for the objectors to elaborate on 
their concerns, and for the applicant to respond. 

At the Planning and Information Discussion meeting, the applicant agreed to the 
following changes to address some of the concerns of objectors: 

 Deletion of beams/columns along the western boundary over the driveway; 

 Obscure glass to all bathrooms added to east and west elevations; 

 Reduction in the floor-ceiling height of the ground and second-floors of dwellings 
1 to 5, from 2.7 metres to 2.4 metres, with the resulting reduction in overall height 
by 0.6 metres. 

No plans were formally substituted. The above changes have been accepted by the 
applicant to be addressed via conditions in the recommendation. 

These changes are discussed in the assessment section of this report and form part 
of the conditions of permit in the recommendation. 
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Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

External agency Objection/No objection 

Melbourne Water No objection subject to conditions included in the 
recommendation.  

 

Internal 
Branch/Business Unit  

Comments 

Strategic Transport and 
Compliance Branch 

The branch suggested modifications, which are 
addressed by conditions detailed in the 
recommendation. However, concern was raised 
about the reduction of 1 car space. This is discussed 
in Section 4 of the assessment. 

ESD Unit No objections were offered to the proposal subject to 
modifications, which are addressed in the conditions 
detailed in the recommendation. 

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.01- Activity Centres 

 Clause 11.02 Urban Growth 

 Clause 11.04 Metropolitan Melbourne 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

 Clause 16.02 Housing Form 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.02 Discretionary Uses in Residential Zones 

 Clause 22.03 Car and Bike Parking and Vehicle Access 
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Planning Scheme Amendments 

Amendment C159 seeks to implement the Draft Neighbourhood Centres Strategy 
into the Moreland Planning Scheme. Under this proposed amendment a Design and 
Development Overlay 24 (DDO – Schedule 24) would be applied to the site. 

Amendment C159 was exhibited in March 2016 and was heard by an independent 
planning panel in late August and early September 2016. This proposed amendment 
was adopted by Council at the March 2017 meeting (DED21/17), and is a ‘seriously 
entertained’ planning policy which applies to this application. 

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
Amendment C159, objections received and the merits of the application.  

Does the proposal respond to the preferred character of the area? 

Council through its MSS seeks increased residential densities into its Neighbourhood 
Activity Centres to take advantage of access to public transport and other services 
within these locations. The subject site is located in the West Street Hadfield 
Neighbourhood Activity Centre.  

In this centre a substantial change towards a new character to accommodate 
buildings up to and including 4 storeys is supported.  

The proposal meets the objectives and strategies of the SPPF and LPPF by 
facilitating character change and providing an increase in housing density. The 
proposed development enjoys strong strategic support at both State and Local level. 
It is noted that 1 of the strategies at Clause 21.03-4 (Urban Design, Built Form and 
Landscape Design) seek to: 

 Ensure site design, building frontages, design articulation and internal layout 
achieves a good interface with and surveillance of the public realm.  

It is considered that the proposal has an acceptable response to this strategy through 
the inclusion of a ground-floor bedroom, a first-floor living room and balcony and 
second-floor bedrooms; all with windows to Middle Street. This provides a better 
design response than the previous refused application and creates a good interface 
with the public realm and addresses ground 1 b) of the refusal of MPS/2015/599. 

This proposal responds to Clause 22.01 (Neighbourhood Character) in the following 
ways: 

 The proposed development is a maximum of 3 storeys, below the 4 storey height 
guidance.  

 The proposal includes a lower double-storey and single-storey form at the rear of 
the site along with a 3 metre rear landscaped setback and a 6 metre first floor 
rear setback. This provides an appropriate transition to the General Residential 
Zone located to the north-east of the site. This creates an interface that is 
sympathetic to the single and double storey dwellings to the north, east and west 
of the subject site. 

 Landscaping is provided along all adjoining interfaces (and is a condition of the 
recommendation to show this on an updated landscape plan).  

 The communal waste storage areas are screened from public view.  
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 The setbacks and heights of the proposal are acceptable having regard to the 
Residential Growth Zone that applies to the land. The north and east interfaces of 
the development are compliant with the setback requirements of Standard B17 
(Side and Rear Setback Objective) of Clause 55. The western interface is 
discussed in detail later in the report.  

 The response presents a new character of built-form, presented in a modern 
aesthetic which is consistent with the policy objective at Clause 22.01-3 to 
‘encourage contemporary architecture in NACs’.  

How has the development responded to Planning Scheme Amendment Draft 
Neighbourhood Centre Strategy (C159)? 

The proposed Design and Development Overlay Schedule 24 (DDO24) that would be 
introduced by C159) has the following requirements: 

 Building height - must not exceed 13.5 metres. 

 Front setback- 3 metres – ground-floor awnings, architectural features, 
sunshades and artwork may encroach in the front setback. No other part of the 
building, including balconies may encroach. 

 Side setback requirements:  

 With no outlook:  

2 metres from the property boundary planted with trees; 

 With outlook:  

Primary (living/balcony outlook) 4.5 metres from property boundary to be 
planted with trees.  

Secondary outlook – 2 metres from the property boundary to be planted 
with trees. 

Architectural features, sunshades and artwork may encroach in the side 
setback. No other part of the building, including balconies may encroach 
into the setback. 

 Rear setback requirements: 

Any part of a building abutting a property boundary should be setback 
3m from the property boundary up to a height of 4 metres and a 
minimum of 6 metres from the property boundary above 4 metres.  

Architectural features, sunshades and artwork may encroach in the rear 
setback. No other part of the building, including balconies may encroach 
into the setback. 

The proposed development generally adopts the building envelope described by 
DDO24. It is noted that the height is less than 13.5 metres, the minimum 3 metre 
front setback is provided, with general adherence to the side and rear setback 
requirements.  

The notable envelope variations relates to east on-boundary wall associated with 
dwelling 5, the 0.12 metre additional height above the 4 metre wall height for 
setbacks at the rear, a 2.5 metre variation to western primary outlook. These 
variations are justifiable because:  

 The on-boundary construction will abut on-boundary walls on the adjoining site, 
meaning there is limited impact on adjoining open space. 

 The 0.12 metre wall height variation to the rear will be unperceivable, when 
viewed through landscaping. 

 The primary outlook variation is acceptable, as the dwellings are dual aspect. 
Further, the 2.0 metre ground floor setback is capable of being landscaped. The 
primary outlook with the balcony achieves a 4.5 metres setback, with the wording 
of the proposed DDO24 not clear regarding dual aspect dwellings. 
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Further, the driveway location creates a situation where is not possible for planting 
buffers to enhance the landscape character and contribute to privacy within the east 
setback. This variation is acceptable because: 

 Nine canopy trees are proposed in total, which will soften the development when 
viewed from the public and private realms. 

 The planter box combined with larger width balconies creates a reasonable 
outlook from within dwellings, whilst limiting overlooking. 

What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
have assessed the proposal and consider that the development will result in 
27 additional vehicle movements per day on Middle Street (a local access street). 
This remains within the street’s design capacity and is not expected to cause traffic 
problems as it does not exceed the maximum volumes of traffic permitted under the 
Moreland Integrated Transport Strategy.  

Has adequate car parking been provided? 

Clause 52.06-5 (Car Parking) of the Moreland Planning Scheme details the provision 
of car parking, as per the following:  

 One space to each 1 or 2 bedroom dwelling; and 

 Two spaces to each 3 or more bedroom dwelling.  

The development proposes 1x3-bedroom dwelling (dwelling 1) and 5x2-bedroom 
dwellings (dwellings 2-6). This development requires a total of 7 residential car 
spaces. The proposal provides for 1 car space per dwelling, and therefore there is a 
shortfall of 1 space. 

Clause 45.09 (Parking Overlay) reduces the requirement to provide 1 visitor car 
parking space on-site to zero spaces.  

The proposal has a shortage of 1 residential car space for dwelling 1. Pursuant to 
Clause 52.06-3, a permit is required to reduce the number of car spaces. 

Council’s Strategic Transport and Compliance Branch have analysed alternative 
transport solutions for the West Street NAC, and with only 2 bus routes servicing the 
Activity Centre, and with no tram or train services in the area, it does not support a 
reduction of 1 residential car parking space for this location. They recommended that 
either: 

 The plans are amended to include a second car space; or 

 Dwelling 1 be conditioned to be a 2-bedroom dwelling and only require 1 car 
space. 

The Decision Guidelines of Clause 52.06-7 require the responsible authority to 
consider the availability of alternative transport modes, local traffic management, 
on-street car parking provision and the availability of alternative car parking in the 
locality of the land.  

With no alternative transport, a lack of on-street car parking and high traffic 
movement along Middle Street there is little opportunity to accommodate additional 
on-street car parking or offer alternatives to car use if a reduction were supported. 

To amend the design of the ground-floor to add an additional car space to dwelling 1 
could have internal amenity impacts on both dwelling 1 and dwelling 2, and this is not 
a desired outcome.  

However, removing 1 bedroom at the second-floor would result in a 2 bedroom 
dwelling. The required provision of 1 car space for the 2 bedroom dwelling would be 
provided in the garage. No reduction in car parking would be required.  
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The applicant has provided a sketch plan (dated 7 August 2017) showing the 
removal of the second bedroom on the second-floor of dwelling 1 and the reduction 
in the building envelope. This is referenced in a condition within the recommendation. 

The sketch plan forms Attachment 4. 

The dwellings will not be eligible for parking permits in the event that parking 
restrictions are imposed by Council on the street. This is included as a note in the 
recommendation. 

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it:  

 Limits the number of vehicle crossings to 1 per site frontage; and,  

 Limits the removal of on-street public parking spaces, removal of street trees and 
encroachment into landscaped front setbacks.  

 Provided windows to the Middle Street frontage ensuring passive surveillance. 

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

The proposal will have a STORM score of 117%, in excess of the 100% best 
practice. In addition the BESS report states that all dwellings will achieve a 6.7 Star 
NatHER rating, in excess of best practice requirements.  

Does the proposal satisfy the requirements of Clause 55? 

A detailed assessment of the proposal against the objectives and standards at 
Clause 55 has been undertaken. The proposed development complies with the 
objectives of Clause 55, with the exception of the clauses listed below. Key issues 
from the Clause 55 assessment are discussed under the headings below.  

Clause 55.03-1 – Street setback objective – Standard B6  

The proposed ground floor street setback of 3 metres does not comply with the 
Standard B6 requirement of 8.45 metres. The objective of Standard B6 is to ensure 
the setbacks of buildings from a street respect the existing and preferred 
neighbourhood character and make efficient use of the site. 

In this case, the overriding objective is met, because of the clear strategic direction to 
create a new character. This desire to create a new character is implemented via the 
Residential Growth Zone and quantified by Amendment C159 (Draft Neighbourhood 
Centre Strategy) and the proposed DOO24, which seeks to reduce the required 
street setback to 3 metres. The front setback is proposed to be landscaped with 
2 canopy trees and shrubs, which will assist in softening the appearance of the 
building. 

Clause 55.03-3 - Site coverage objective - Standard B8 

This standard requires a maximum site coverage of 60%. The proposed site 
coverage is 75% (plans state 53.5% but does not take into account the upper level 
overhang). Whilst this is greater than the standard, a variation is considered 
acceptable due to the strategic vision of increased residential density in the 
Residential Growth Zone and in activity centres.  
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Clause 55.04-1 - Side and rear setbacks objective - Standard B17 

The proposal has the following setbacks variations: 

Location Wall 
height 

Setback Required 
setback 

Complies 

East Second 9.37 
metres 

3.15 metres 4.46 metres No 

1.34 metres variation 

West Second 9.85 

metres 

3.31 metres -
4.71 metres 

4.94 metres No 

0.23 metres – 1.63 
metres variation 

The applicant has agreed to reduce the overall height of the building by 0.6 metres 
and reduce, but not eliminate the 2 areas of non-compliance above. A condition in 
the recommendation has sought a 0.3 metre overall height reduction to bring the 
development closer to compliance, whilst retaining reasonable internal floor-to-ceiling 
heights. 

The variations are considered acceptable given that the setbacks are mostly 
compliant with the requirements of the C159 Neighbourhood Centre Strategy and the 
proposed DDO24. 

Clause 55.04-3 - daylight to existing windows objective - Standard B19 

All eastern and northern walls are compliant with this standard. However, the western 
facade will have a height of between 9.45 metres (dwellings 1, 2 and 3) and 
9.85 metres (dwellings 3). At these heights, the building should be setback between 
4.72 metres and 4.92 metres to provide daylight opposite 3 existing habitable room 
windows at No. 124 Middle Street in accordance with the standard. The proposed 
setback is 4.56 metres, a shortage of between 0.16 metres and 0.36 metres.  

A variation to this standard is not considered acceptable as occupants of the dwelling 
at 124 Middle Street should have a reasonable expectation of access to daylight in 
accordance with the standard. A condition in the recommendation will require the 
western walls of dwellings 2 and 3 to be setback in compliance with this standard. 

5. Response to Objector Concerns 

The following issues raised by objectors are not addressed in section 4 of this report: 

This development will result in more cars – traffic congestion and parking 
issues 

Council’s Strategic Transport and Compliance Branch were satisfied that the number 
of vehicle movements generated will be acceptable and meet the Moreland 
Integrated Transport Strategy (an incorporated document in the Moreland Planning 
Scheme. In addition, a condition will require the removal of a bedroom from dwelling 
1, meaning all dwellings will comply with the requirements of clause 52.06 of the 
Moreland Planning Scheme. 

Multiple dwellings will result in more noise 

Concerns have been raised regarding the potential noise generated from the 
dwellings after occupancy. The consideration of this planning application is confined 
only to the construction of the dwellings. The residential use of the dwellings does not 
require a planning permit. Residential noise associated with a dwelling is considered 
normal and reasonable in an urban setting. Any future issues of noise disturbance, if 
they arise, should be pursued as a civil matter. 
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Three storey is too high and 6 dwellings is an overdevelopment of the site 

The 3 storey height is consistent with the policy objective for this site for buildings up 
to and including 4 storeys. The side and rear setbacks comply with the objectives of 
the proposed DDO24. Therefore the proposal is not considered to be an over 
development of the site.  

In addition, State Government Policy, particularly Plan Melbourne, as well as Council 
Policy supports higher densities in areas that are within Activity Centres, or within 
areas with good access to public transport and other services.  

Loss of privacy 

All habitable room windows are already screened in accordance with the requirement 
of Standard B22 of Clause 55.04-6 of the Scheme.  

In addition, whilst there is not a planning scheme requirements for non-habitable 
windows to be screened, the applicant has offered to screen all bathroom windows to 
alleviate objector concerns. 

Driveway is too narrow 

The driveway is 3 metres wide which complies with Clause 55 requirements. Further, 
the turning circles are considered to be an acceptable width to facilitate ingress and 
egress of vehicles. 

Overshadowing and loss of light 

The amount of overshadowing meets the requirements of Clause 55.04-4 of the 
Scheme. In regards to the loss of daylight the proposal is compliant to the north and 
the east, but not the west, which does not meet the requirements of Clause 55.04-3 
(Daylight to existing windows). Therefore, a condition in the recommendation will 
require that the western walls of dwellings 2 and 3 opposite habitable room windows 
of 124 Middle Street be setback in accordance with this standard. 

Decrease in property value 

The Victorian Civil and Administrative Tribunal and its predecessors have generally 
found claims that a proposal will reduce property values are difficult, if not impossible, 
to gauge and of no assistance to the determination of a planning permit application. It 
is considered the impacts of a proposal are best assessed through an assessment of 
the amenity implications rather than any impact upon property values. This report 
provides a detailed assessment of the amenity impact of this proposal. 

6. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 

8. Conclusion 

It is considered that the proposal presents an acceptable design response to the 
Residential Growth Zone and achieves substantial compliance with the objectives 
and standards of Clause 55. The development is respectful to the adjoining General 
Residential Zone land responds to the grounds of refusal of the previous application 
for the subject site. 

On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Notice of Decision to Grant a Planning 
Permit No MPS/2016/934 should be issued for 122 Middle Street, Hadfield subject to 
the conditions included in the recommendation of this report.  
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Attachment/s 

1⇩   Location Map - 122 Middle Street, Hadfield - MPS/2016/934 D17/293338  
2⇩   Development Plans - 122 Middle Street, Hadfield - MPS/2016/934 D17/293370  
3⇩   Objector Map - 122 Middle Street, Hadfiled - MPS/2016/934 D17/293339  
4⇩   Sketch Plans - 122 Middle Street, Hadfield - MPS/2016/934 D17/293340  
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DED80/17 - 127 - 137, 139 and par t 149 Nicholson Street, Br unswick Eas t - Amendment to Pl anni ng Permi t MPS/2013/979 

DED80/17 127 - 137, 139 AND PART 149 NICHOLSON STREET, 
BRUNSWICK EAST - AMENDMENT TO PLANNING PERMIT 
MPS/2013/979 (D17/281086) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

Amended planning permit MPS/2013/979/A was issued on 2 March 2017 following the 
resolution of Council’s Urban Planning Committee. The original permit allows the 
construction of 7 buildings to be used for dwellings, shops and offices. The permitted 
amendments included alterations to the apartment and commercial tenancies within Lots 1 
and 2, realignment of Main Street, reconfiguration of the basement and relocation of the 
travellator that provides access to Main Street from the basement.  

The applicant has sought a review of 7 of the conditions that were imposed on amended 
planning permit at the Victorian Civil and Administrative Tribunal (VCAT).  

Following a VCAT compulsory conference on 19 July 2017, the applicant has put forward an 
offer which: 

 Provides a compromised outcome for 4 of the contested conditions (including a revised 
mix of 1 and 2 bedroom apartments); 

 Agrees to no longer pursue 2 of the contested conditions; and  

 Continues to contest the amended delivery hours, on the basis that none of the 
amendments sought to the existing permit provide a lawful basis for any change to the 
hours prescribed by the condition.  

The report details the assessment of the conditions in contention against the policies and 
provisions of the Moreland Planning Scheme. 

In light of the nature of the conditions being contested by the applicant, it is considered that 
the proposed mediated agreement proposed by the applicant strikes an acceptable balance 
between the intent of the conditions sought by Council and the likelihood of success at a 
VCAT merits hearing.  

It is therefore recommended that Council’s submission to VCAT be 1 of support for the 
mediated agreement, subject to the wording of the revised conditions outlined in the 
recommendation. 

Recommendati on 

 

Recommendation 

The Urban Planning Committee resolve: 

That Council’s position to the Victorian Civil and Administrative Tribunal be that an Amended 
Planning Permit No. MPS/2013/979/A be issued for the staged construction of buildings and 
works comprising the development of the land for 7 buildings (3x5 storey buildings and 4x6 
storey buildings over 2 basement levels with 3 roof terraces), containing multiple dwellings, a 
supermarket, shops, food and drink premises and offices, use of the land for dwellings, 
creation of access to a Road Zone, Category 1, and a reduction of the car parking 
requirements at 127-137, 139 and part 149 Nicholson Street, Brunswick East, subject to the 
following conditions (bold represents altered conditions): 

Staging 

1. Deleted. 

2. The staging as shown on the endorsed plans must not be altered without the written 
consent of the Responsible Authority. 
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Stage 1 

Amended plans 

3. Before the use or development of Stage 1 commences, amended plans to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority. When approved, the plans will be endorsed and will then form 
part of the permit. The plans must be drawn to scale with dimensions and 3 copies 
must be provided. The plans must be generally in accordance with the plans prepared 
by JAM Architects Pty Ltd, Sheet Nos. TP02 to TP79 inclusive, Revision K – 
29 September 2016, but modified to show: 

a) Modifications to the enclosed glazed airlock space to the travellator on the 
northern edge of the supermarket so that the travellator forms part of the 
public realm of Main Street and is separate from the supermarket floor 
space generally as shown on the plan described as TPSK2 prepared by 
Jam Architects.  

b) 61% of all dwellings within lots 1 and 2 as 1-bedroom and 39% within those 
lots as 2-bedroom. Any amended layout must not decrease external 
setbacks or reduce apartment sizes, balcony sizes or access to daylight as 
compared to the Revision F plans endorsed on 17 August 2015.  

c) Modifications to lot 1 so that no part of the development proposed for lot 1 
encroaches within the interim or ultimate road reserve boundaries at any 
level. The plans must include dimensioned building setbacks from the 
interim and ultimate road reserve boundaries at each level. 

d) The ground floor pedestrian entrance to the eastern lift lobby of Lot 2 relocated 
from the south to the east, with the provision of double-width doors and 
relocation of planter boxes as required.  

e) Provision of at least 2 different contrasting materials to the east and west lift 
cores of Lot 2, or an alternative design method that softens the visual dominance 
of these forms.  

f) A reduction in the height of the east and west lift cores of Lot 2 to a maximum of 
4.7 metres above the fifth floor parapet. 

g) A reduction in the height of the east and west roof top lobbies of Lot 2 to a 
maximum height of 3.6 metres above the fifth floor parapet.  

h) Deletion of the signage pylon from the north side of the Nicholson Street/Main 
Street intersection.  

i) A wall or screen with no more than 25% transparency to a height of at least 
1.7 metres above finished floor level at the southern end of the first floor 
common internal courtyard to Lot 2. If a partially transparent screen is used, a 
screening diagram at a scale of at least 1:50 must be provided, detailing any 
openings and demonstrating that a maximum of 25% transparency is achieved.  

j) The location of hard waste storage areas and an annotation confirming that a 
sign will be erected in each waste bin storage room stating where the hard waste 
storage areas required by the Waste Management Plan will be located on site. 

k) The retail verandahs to be modified to be clear of any street trees and 
dimensioned as being setback not less than 750mm from the edge of the new 
‘Main Street’ carriageway and the proposed kerbline of the ultimate Nicholson 
Street road reserve.  

l) Modifications to the plans arising from the amended Landscape Plan in 
accordance with condition 34 a) of this permit. 
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Cessation of commercial laundry 

4. Prior to the commencement of the development of Stage 1, excluding any works that 
necessarily form part of the Environmental Audit process, Planning Permit 
MPS/2005/65 issued on 19 October 2005, and amended on 25 January 2007, for the 
use of the land at 139-149 Nicholson Street, Brunswick East, as a service industry 
(commercial laundry), must be cancelled, and written confirmation of the cancellation 
provided to the satisfaction of the Responsible Authority. 

Removal of easement 

5. Prior to the commencement of works of Stage 1, the carriageway easement E3 on 
Plan of Subdivision PS 537189G must be removed from the Certificate of Title Vol. 
10921 Fol. 714. A title search showing the removal of the carriageway easement must 
be submitted to the Responsible Authority to demonstrate compliance with this 
condition. 

Boundary realignment/consolidation of titles 

6. Unless with the prior written consent of the Responsible Authority, prior to the 
occupation of Stage 1, or within 12 months of the date of issue of this permit, 
whichever comes first, titles to the land must be consolidated, and/or boundaries 
realigned, and certified plans lodged with the Land Registry Office, at no cost to and to 
the satisfaction of the Responsible Authority, to eliminate any land-locked parcels. 

Interim perimeter fencing and planting to Lot 4 

7. Prior to the occupation of any part of Stage 1 of the development, the perimeter 
fencing and planter box landscaping to Lot 4 must be constructed/installed to the 
satisfaction of the Responsible Authority. 

Acoustic attenuation 

8. Prior to the endorsement of plans for Stage 1, an Acoustic Report must be prepared by 
a suitably qualified acoustic engineer or equivalent to the satisfaction of the 
Responsible Authority. The Report must prescribe specific attenuation 
measures/treatments, including design details where applicable, to ensure dwelling 
occupants of Lots 1, 2 and 3 are provided with an acceptable level of internal amenity 
in respect to external noise emanating from the Nicholson Street arterial road and the 
proposed supermarket. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
Acoustic Report and associated notated plans will be endorsed to form part of this 
permit. 

The recommendations of the report must be implemented to the satisfaction of the 
Responsible Authority prior to the occupation of Stage 1 of the development. No 
alterations to the Acoustic Report may occur without the written consent of the 
Responsible Authority. 

Road Safety Audit – internal roads 

9. Prior to the commencement of the detailed design stage for the internal roads, 
preliminary design plans for the internal roads must be subjected to an Independent 
Preliminary Design Stage Road Safety Audit by a suitably qualified independent 
auditor in accordance with Austroads ‘Road Safety Audit’ (2002). The findings of the 
audit must be resolved by the applicant to the satisfaction of the Responsible 
Authority. 

10. Prior to the commencement of construction of the internal roads, the detailed design 
plans must be subjected to an Independent Detail Design Stage Road Safety Audit by 
a suitably qualified independent auditor in accordance with Austroads ‘Road Safety 
Audit’ (2002). The findings of the audit must be resolved by the applicant to the 
satisfaction of the Responsible Authority. 
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11. Prior to the commencement of the use of the internal roads, the internal roads must be 
subjected to an Independent Pre-Opening Stage Road Safety Audit by a suitably 
qualified independent auditor in accordance with Austroads ‘Road Safety Audit’ (2002). 
The findings of the audit must be resolved by the applicant prior to the occupation of 
any part of the development to the satisfaction of the Responsible Authority. 

12. All Road Safety Audits must consider the operation of the shopping centre as a whole, 
including interactions with the surrounding street and footpath network. 

Loading/unloading 

13. Prior to the commencement of the supermarket use, a Supermarket Loading and 
Unloading Management Plan must be prepared by a suitably qualified consultant 
to the satisfaction of the Responsible Authority. The Plan must include, but not 
be limited to, the following: 

a) Delivery hours restricted to: 

i. 6 am to 11 pm Monday to Saturday; and 

ii. 8 am to 11 pm Sunday and public holidays. 

b) Conditions of loading arrangements, including measures taken to prevent 
deliveries from being made outside of permitted hours. 

c) Delivery vehicles restricted to vehicles having a length of no greater than 
12.5 metres. 

d) Measures to prevent conflict with pedestrians, cyclists and vehicles. 

e) Turning circles at a scale of 1:200 for 12.5 metre long single unit trucks 
extending into Rickard Street, and associated extent of parking bans required in 
Rickard Street to facilitate truck access. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
Supermarket Loading and Unloading Management Plan will be endorsed to form part 
of this permit. 

The Supermarket Loading and Unloading Management Plan must be implemented 
and complied with at all times to the satisfaction of the Responsible Authority. No 
alterations to the Plan may occur without the written consent of the Responsible 
Authority. 

14. All deliveries to Lots 1 or 2 via Rickard Street are restricted to vehicles having a length 
of no greater than 12.5 metres. 

Stage 2 

Amended plans 

15. Before the use or development of Stage 2 commences, amended plans to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority. When approved, the plans will be endorsed and will then form 
part of the permit. The plans must be drawn to scale with dimensions and 3 copies 
must be provided. The plans must be generally in accordance with the plans prepared 
by JAM Architects Pty Ltd, Sheet Nos. TP02 to TP24 inclusive, TP41 to TP61, TP63 to 
TP65, TP68, TP72, TP74 to TP75, Revision C, dated 22 May 2014, Council date-
stamped 6 June 2014, but modified to show: 

a) Any modifications to the plans arising from the Adverse Amenity Report in 
accordance with condition 17 of this permit to satisfactorily address adverse 
amenity impacts of noise and vibration on the future residents of Lots 4, 6 and 7 
from nearby Commercial, Industrial or Trade Premises without: 
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i. The need to construct a solid high screen wall (acoustic barrier) or 
otherwise modify the design in a way which would result in unreasonable 
impacts on internal or external amenity (e.g. in terms of ventilation, outlook 
and bulk). 

ii. The development ceasing to be generally in accordance with the East 
Brunswick Village (EBV) Development Plan endorsed by Council on 
4 October 2012, or as otherwise amended. 

b) A development summary confined to Stage 2 only, and for Stage 1 and 
2 combined. 

c) All buildings and works relevant to Stage 2 under this permit differentiated from 
buildings and works relevant to Stage 1. 

d) The west-facing balcony balustrades above ground floor level to Lots 5 and 7, 
excluding those facing the internal courtyard to Lot 7, finished in a solid 
non-transparent material, or a partially transparent material if utilising 
patterning/images or laser cut technology. 

e) The south-facing windows to units 1.24 and 1.25 of Lot 5 obscure glazed and 
having maximum awning window openings of 125mm, or otherwise designed to 
minimise overlooking of adjacent private open space and habitable room 
windows within 9 metres of 7 and 9 Gamble Street. 

f) A window or windows in the west-facing bedroom 1 elevation to unit 5.05 of Lot 
4. 

g) A window or windows in the east-facing kitchen/living room elevation touUnit 
5.10 of Lot 4. 

h) Windows in the north-facing bedroom elevations to units 0.01, 1.01, 2.01 and 
3.01 of Lot 5, or reconfiguration of these dwellings to include north-facing living 
areas. 

i) A window or windows in the north-facing bedroom 1 elevation to unit 4.01 of Lot 
5, deletion of the west-facing bedroom 1 window to unit 4.01 of Lot 5, or 
reconfiguration of this dwelling to include a north-facing living area. 

j) Windows in the east-facing study elevations to units 0.13 and 2.13 of Lot 5. 

k) A window or windows in the south-facing study elevation to unit 0.23 of Lot 5. 

l) Windows in the south-facing bedroom 1 elevations to units 2.23 and 3.23 of Lot 
5. 

m) Windows in the south-facing kitchen/living room elevations to units 4.18 and 5. 
10 of Lot 5. 

n) Windows in the south-facing bedroom 2 elevations to units 4.19 and 5.11 of Lot 
5. 

o) A window or windows in the west-facing bedroom 1 elevation to unit 5.01 of Lot 
6. 

p) A window or windows in the east-facing kitchen/living room elevation to unit 
5.03 of Lot 6. 

q) A window or windows in the east-facing bedroom 1 elevation to unit 0.08 of Lot 
7. 

r) A dimensioned 2 metre (minimum) ground and first floor south setback to Lot 5 
from 9 Gamble Street. 
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s) Deletion of the northern-most planter box to the east of Lot 7 to accommodate 
Metropolitan Fire Brigade (MFB) fire truck emergency access requirements in 
accordance with the swept path analysis included in the Traffic and Transport 
Assessment prepared by Cardno Victoria Pty Ltd dated 27 March 2013. 

t) Deletion of the bollards at the western end of ‘Main Street’ adjacent to John 
Street to facilitate emergency vehicle access. 

u) Deletion of the crossover on John Street at the western end of ‘Main Street’.  

v) The 24 hour public access plan including the 2 metre wide setback area directly 
north of Lot 7. 

w) Operable/openable windows within common residential circulation corridors to 
Lots 4, 5, 6 and 7, or expert advice detailing why this cannot be practically 
achieved from a registered building surveyor or other suitably qualified person. 

x) Effective shading to the exposed north and west facing habitable room windows, 
where not already shown, including design details at 1:50 or 1:100 which 
differentiate between effective shading required to provide thermal comfort to 
each façade/orientation. Lower level windows which will be shaded from 
buildings within or adjacent to the development are exempted from this 
requirement where it can be satisfactorily demonstrated. 

y) The retail verandahs setback not less than 750mm from the edge of the new 
‘Main Street’ carriageway. Verandahs are to be clear of any street trees. 

z) Any modifications to the plans arising from the Public Works Plan in accordance 
with condition 17 of this permit. 

aa) Any modifications to the plans arising from the amended Sustainable Design in 
the Planning Process Plan in accordance with Condition 26 of this permit. 

bb) Any modifications to the plans arising from the Access Plan in accordance with 
Condition 29 of this permit. A minimum of 31 adaptable dwellings or 10 percent 
of the total number of dwellings, (whichever is greater), must be shown on the 
floor plans (not to be provided as optional). 

cc) Any modifications to the plans arising from the amended Waste Management 
Plan in accordance with Condition 31 of this permit. 

dd) Any modifications to the plans arising from the amended Landscape Plan in 
accordance with Condition 34 of this permit. 

ee) A sample board of all proposed exterior decorations, materials, finishes and 
colours, including colour samples, and 3 copies of a schedule in a form that can 
be endorsed and filed. 

Adverse Amenity Impacts 

16. Prior to the endorsement of plans for Stage 2 of the development, an Adverse Amenity 
Report must be prepared by a suitably qualified consultant to the satisfaction of the 
Responsible Authority. The Report must address adverse amenity impacts (noise and 
vibration) and prescribe specific attenuation measures/treatments, including design 
details where applicable, to ensure dwelling occupants of Lots 4, 6 and 7 are provided 
with an acceptable level of amenity in respect to external noise and vibration. 

The report must satisfy Council that the occupation of Lots 4, 6 and 7 for residential 
purposes would not result in a breach of SEPP N-1 by nearby Commercial, Industrial 
or Trade Premises. 

Any attenuation measures/treatments to address this condition must not include the 
construction of a solid high screen wall (acoustic barrier) or otherwise require the 
design to be modified in a way which would result in unreasonable impacts on internal 
or external amenity (e.g. in terms of ventilation, outlook and bulk). 
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When submitted and approved to the satisfaction of the Responsible Authority, the 
Adverse Amenity Report and associated notated plans will be endorsed to form part of 
this permit. 

The recommendations of the report must be implemented to the satisfaction of the 
Responsible Authority prior to the occupation of Stage 2 of the development. No 
alterations to the Adverse Amenity Report may occur without the written consent of the 
Responsible Authority. 

Public Works Plan – John Street 

17. Prior to the endorsement of plans for Stage 2 of the development, a Public Works Plan 
must be developed in collaboration with the Responsible Authority, submitted and 
approved to the satisfaction of the Responsible Authority, detailing streetscape 
improvement works to the John Street frontage. The Plan must include consideration 
of the planting of street trees, the replacement of the existing footpath, nature strip and 
redundant vehicle crossings, the replacement and relocation of any services and the 
installation of street furniture. When approved, the Public Works Plan will form part of 
the endorsed plans under this permit. The endorsed Plan must be implemented prior 
to the occupation of Stage 2 of the development unless otherwise agreed in writing by 
the Responsible Authority. All works associated with the endorsed Plan must be 
undertaken at no cost to Council. 

John Street road upgrades 

18. Prior to the issue of the first Statement of Compliance for any subdivision application 
within Stage 2 of this development, or within 5 (5) years of the date of issue of this 
permit, whichever comes first, a road hump is to be installed in John Street, and 
intersection thresholds installed at Glenlyon Road/John Street and Albert Street/John 
Street in accordance with the Development Plan approved by Council on 4 October 
2012, or as otherwise amended. All works are to be undertaken to the satisfaction of 
the Responsible Authority, under the supervision of the Responsible Authority, and at 
no cost to Council. 

Parking 

19. Prior to the occupation of Stage 2 of the development, the residential car parking 
spaces provided on the land must be marked with the associated residential apartment 
number to facilitate management of the car park to the satisfaction of the Responsible 
Authority. 

Section 173 Agreement – restrictions on subdivision and development and use of 
stage 2 

20. Within 12 months of the date of issue of this permit, an agreement under Section 173 
of the Planning and Environment Act 1987 must be entered into between the owner/s 
of the land and the Responsible Authority in a form satisfactory to the Responsible 
Authority to provide for: 

a) Unless otherwise agreed by the Responsible Authority in writing, no subdivision 
of the land, or any part of the land within the area identified as Stage 2 under the 
endorsed Staging Plan pursuant to Condition 1 of this permit, may occur until 
such time that plans have been endorsed for Stage 2 pursuant to Condition 15 of 
this permit. 

b) Endorsement of plans including any residential component within Lots 4, 6 and 7 
(as identified on the endorsed Staging Plan pursuant to condition 1 of this permit) 
and construction of any residential component within Lots 4, 6 and 7 cannot 
occur unless the Responsible Authority is first satisfied in writing that: 
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i. Adverse amenity impacts of noise and vibration on the future residents of 
Lots 4, 6 and 7 from nearby commercial, industrial or trade premises have 
been resolved or satisfactorily addressed, without the need to construct a 
solid high screen wall (acoustic barrier) or otherwise modify the design in a 
way which would result in unreasonable impacts on internal or external 
amenity (e.g. in terms of ventilation, outlook and bulk); 

ii. Any off-site mitigation undertaken ‘at the source’ to address adverse 
amenity impacts has been completed and evidence provided; and 

iii. The occupation of Lots 4, 6 and 7 for residential purposes would not result 
in a breach of SEPP N-1 by nearby commercial, industrial or trade 
premises. 

Prior to the commencement of the development of Stage 1 approved under this permit, 
application must be made to the Registrar of Titles to Register the Section 173 
Agreement on the title to the land under Section 181 of the Planning and Environment 
Act 1987. 

The owner/permit applicant of the land subject of this permit must pay all of Council’s 
legal costs and expenses of this agreement, including preparation, execution and 
registration on title. 

Section 173 Agreement - Community Infrastructure Contribution 

21. Within 12 months of the date of issue of this permit, an agreement under Section 173 
of the Planning and Environment Act 1987 must be entered into between the owner/s 
of the land and the Responsible Authority in a form satisfactory to the Responsible 
Authority to provide for: 

a) Payment of a Community Infrastructure cash contribution of $205.64 (The 
Contribution) per dwelling in accordance with the Moreland Development 
Contributions Plan January 2015, (as may be amended by Council), prior to the 
issue of a Building Permit under the Building Act 1993 and the relevant Building 
Regulations for each Stage of the development, or at any other time set out in an 
agreement with the Moreland City Council as the Collecting Agency. 

b) Adjustment of the cash contribution rate of $205.64 per dwelling (calculated as at 
1 July 2012), shall occur on 1 July each year, generally in accordance with the 
Moreland Development Contributions Plan January 2015. If the Development 
Contributions Plan does not form part of the Moreland Planning Scheme at the 
date the Contribution is first payable by the Owner, the Contribution shall be 
adjusted to reflect CPI increases from 1 July 2012. 

Prior to the development commencing, application must be made to the 
Registrar of Titles to Register the Section 173 Agreement on the title to the land 
under Section 181 of the Planning and Environment Act 1987. 

The owner/permit applicant of the land subject of this permit must pay all of 
Council’s legal costs and expenses of this agreement, including preparation, 
execution and registration on title. 

Section 173 Agreement – publicly accessible land 

22. Within 12 months of the date of issue of this permit, an agreement under Section 173 
of the Planning and Environment Act 1987 must be entered into between the owner/s 
of the land and the Responsible Authority in a form satisfactory to the Responsible 
Authority to provide for: 

a) Unrestricted public pedestrian, bicycle and vehicle access on all internal streets 
and thoroughfares including the piazza, approved under this permit, 24 hours a 
day, 364 days a year, commencing at the time of commencement of the use or 
the issue of a Statement of Compliance relevant to each Stage of this 
development, whichever comes first. 
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b) The owner/s of the land to indemnify Council against any claims associated with 
the use of the publicly accessible areas and to accept liability and responsibility 
for the on-going maintenance of the publicly accessible areas in perpetuity. 

Prior to the development commencing, application must be made to the 
Registrar of Titles to Register the Section 173 Agreement on the title to the land 
under Section 181 of the Planning and Environment Act 1987. 

The owner/permit applicant of the land subject of this permit must pay all of 
Council’s legal costs and expenses of this agreement, including preparation, 
execution and registration on title. 

General conditions applying to Stages 1 and 2 

Secondary consent 

23. The use and development as shown on the endorsed plans must not be altered 
without the written consent of the Responsible Authority. 

Environmental auditing requirements 

24. Prior to the commencement of construction or carrying out of works for each relevant 
Stage approved under this permit, either: 

a) A Certificate of Environmental Audit for the land must be issued in accordance 
with Section 53Y of the Environment Protection Act 1970 and provided to the 
Responsible Authority for the relevant Stage; or 

b) An Environmental Auditor appointed under Section 53S of the Environment 
Protection Act 1970 must make a Statement in accordance with Section 53Z of 
that Act that the environmental conditions of the land are suitable for the use and 
development that are the subject of the relevant Stage of this permit and that 
statement must be provided to the Responsible Authority. 

Where a Statement of Environmental Audit is issued for the land, the buildings and 
works and the use(s) of the land that are the subject of this permit must comply with all 
directions and conditions contained within the Statement. 

Where a Statement of Environmental Audit is issued for the land, prior to the 
commencement of the use, and prior to the issue of a Statement of Compliance under 
the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the 
Building Act 1993, a letter prepared by an Environmental Auditor appointed under 
Section 53S of the Environment Protection Act 1970 must be submitted to the 
Responsible Authority to verify that the directions and conditions contained within the 
Statement have been satisfied. 

Where a Statement of Environmental Audit is issued for the land, and any condition of 
that Statement requires any maintenance or monitoring of an ongoing nature, the 
Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the 
Planning and Environment Act 1987. Where a Section 173 Agreement is required, the 
Agreement must be executed prior to the commencement of the permitted use, and 
prior to the certification of the plan of subdivision under the Subdivision Act 1988. All 
expenses involved in the drafting, negotiating, lodging, registering and execution of the 
Agreement, including those incurred by the Responsible Authority, must be met by the 
Owner(s). 

25. Prior to any remediation works being undertaken in association with an Environmental 
Audit, a Remediation Works Plan, prepared in consultation with the appointed 
Environmental Auditor, must be submitted to and approved by the Responsible 
Authority. The plan must detail only those remediation works, excavation works as well 
as any proposed structures such as retaining walls, necessary to facilitate the 
completion of the environment audit. Only the works detailed in the Remediation 
Works Plan, approved by the Responsible Authority, are permitted to be carried out 
prior to the issue of a Certificate or Statement of Environmental Audit. 
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Construction management plan  

26. Prior to the commencement of construction or carrying out of works for each relevant 
Stage approved under this permit, including any excavation or basement construction 
works associated with any remediation works undertaken in association with an 
Environmental Audit, 3 copies of a Construction Management Plan to the satisfaction 
of the Responsible Authority must be submitted to and approved by the Responsible 
Authority, (Council’s Strategic Transport and Urban Safety Branch). When approved 
the plan will form part of the permit. The plans must address, but not be limited to, the 
following, as appropriate: 

a) Hours of demolition and construction. 

b) Methods to contain dust, dirt and mud within the site, and the method and 
frequency of clean up procedures. 

c) On site facilities for vehicle washing. 

d) The protection measures for on-site site features to be retained (e.g. vegetation, 
retaining walls, buildings, other structures and pathways, etc.). 

e) Construction delivery and unloading points and expected frequency. 

f) A liaison officer for contact by residents and the Responsible Authority in the 
event of relevant queries or problems experienced. 

g) The movement of construction vehicles to and from the site must be regulated to 
ensure that no traffic hazards are created in and around the site. 

h) Parking facilities for construction workers. 

i) Measures to minimise the impact of construction vehicles arriving at and 
departing from the land. 

j) An outline of likely requests to occupy public footpaths or roads to be separately 
submitted and approved by Council and anticipated disruptions to local services. 

k) The measures to minimise noise and other amenity impacts from mechanical 
equipment and demolition/construction activities, especially outside of daytime 
hours. 

The endorsed Construction Management Plan must be implemented and complied 
with at all times to the satisfaction of the Responsible Authority, (Council’s Strategic 
Transport and Urban Safety Branch). No alterations to the Construction Management 
Plan may occur without the written consent of the Responsible Authority. 

Environmental Sustainable Development 

27. Prior to the endorsement of plans for each relevant Stage approved under this permit, 
a Sustainable Development Plan must be submitted and approved by the Responsible 
Authority in accordance with parts a) and b) below.  

a) Prior to the endorsement of plans for Stage 1 of the permit, the Sustainable 
Design in the Planning Process Plan prepared by Edefice Revision B dated 28 
July 2016 must be amended by a suitably qualified environmental engineer or 
equivalent to the satisfaction of the Responsible Authority to address the 
following: 

i. The energy ratings (Appendix B, pages 31-33) from the currently endorsed 
Edefice report dated 26 June 2015 included within the new ESD report.  

ii. The existing STORM report (Appendix C) from the currently endorsed 
Edefice report dated 26 June 2015 included within the new ESD report.  

iii. A consistent reference to the number of bicycle parking spaces in all 
relevant sections in the report, with the number of spaces aligning with 
what is shown on the plans.   



 

Urban Planning Committee Meeting 23 August 2017 144 

b) Prior to the endorsement of plans for Stage 2 of the permit, the Sustainable 
Design in the Planning Process Plan prepared by Hampton Sustainability, 
Revision D dated 2 May 2014, must be amended by a suitably qualified 
environmental engineer or equivalent to the satisfaction of the Responsible 
Authority to address the following: 

i. A report relevant to Stage 2 only addressing best practice ESD at the time 
of lodgment. 

ii. A STORM model report that incorporates all impermeable areas 
demonstrating Best Practice stormwater management. 

iii. Clear commitment to all initiatives listed as being considered in section 
5.3 of the report with the following improvements: 

 Reverse cycle air conditioning within 2 stars of best available (not less 
than 5 stars or equivalent). 

 Reverse cycle ducted split system with economy dampers to provide 
for heating and cooling of commercial areas. 

iv. Control mechanisms to ensure that the thermal chimneys will acceptably 
manage heat loss in winter. 

v. Inconsistencies with the plans as detailed in Council’s ESD Engineer’s 
advice dated 7 March 2014, including but not limited to section 6 Water 
Resources. 

Where alternative ESD initiatives are proposed to those specified in this 
condition, the Responsible Authority may vary the requirements of this condition 
at its discretion, subject to the development achieving equivalent (or greater) 
ESD outcomes in association with the development. 

When submitted and approved to the satisfaction of the Responsible Authority, 
the amended Sustainable Design in the Planning Process Plans and associated 
notated plans will be endorsed to form part of this permit. 

28. All works must be undertaken in accordance with the endorsed Sustainable Design in 
the Planning Process Plan to the satisfaction of the Responsible Authority. No 
alterations to the Sustainable Design in the Planning Process Plan may occur without 
the written consent of the Responsible Authority. 

29. Prior to the occupation of each relevant Stage approved under this permit, a report 
from the author of the Sustainable Design in the Planning Process Plan, approved 
pursuant to this permit, or similarly qualified person or company, must be submitted to 
the Responsible Authority. The report must be to the satisfaction of the Responsible 
Authority and must confirm that all measures specified in the Sustainable Design in the 
Planning Process Plan have been implemented in accordance with the approved Plan. 

Accessibility 

30. Prior to the endorsement of plans for each relevant Stage approved under this permit, 
an Access Plan must be submitted to and approved by the Responsible Authority in 
accordance with parts a) and b) below.  

a) Prior to the endorsement of plans for Stage 1 of the permit, the access plan 
prepared by Philip Chun dated 2 August 2016 will be endorsed to form part of 
the permit.  

b) Prior to the endorsement of plans for Stage 2 of the permit, an access plan must 
be prepared by a suitably qualified access auditor to assess any plans and 
provide advice/recommendations on access and mobility issues to the 
satisfaction of the Responsible Authority. The plan must provide for, but not be 
limited to, the following: 
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i. A report relevant to Stage 2 only. 

ii. A minimum of 31 adaptable dwellings or 10 percent of the total number of 
dwellings, (whichever is greater), within the development (not optional). 
Inclusion of adaptable floor layouts in the access plan is required. 

iii. Vehicular and pedestrian access into the buildings. 

iv. Access to the lifts. 

v. The provision of tactile indicators. 

vi. The provision of Braille indicators for the lifts. 

vii. The use of contrasting paving or surface materials to assist the vision 
impaired. 

viii. Emergency exits, including above the ground floor (e.g. evacuation chairs 
at stairs, or an alternative response to the satisfaction of the Responsible 
Authority). 

When submitted and approved to the satisfaction of the Responsible Authority, 
the access plan and associated notated plans will be endorsed to form part of 
this permit. 

31. The recommendations of the plan must be implemented to the satisfaction of the 
Responsible Authority prior to the occupation of the development. No alterations to the 
Access Plan may occur without the written consent of the Responsible Authority. Prior 
to the occupation of each relevant Stage approved under this permit, a report from the 
author of the access plan, approved pursuant to this permit, or similarly qualified 
person or company, must be submitted to the Responsible Authority. The report must 
be to the satisfaction of the Responsible Authority and must confirm that all measures 
specified in the Access Plan have been implemented in accordance with the approved 
Plan. 

Waste management 

32. Prior to the endorsement of plans for each relevant Stage approved under this permit, 
a waste management plan must be submitted to and approved by the Responsible 
Authority in accordance with parts a) and b) below.  

a) Prior to the endorsement of plans for Stage 1 of the permit, the waste 
management plan prepared by Leigh Design dated 3 August 2016 will be 
endorsed to form part of the permit.  

b) Prior to the endorsement of plans for Stage 2 of the permit, the Waste 
Management Plan prepared by Leigh Design Pty Ltd dated 12 December 2013, 
must be amended by a suitably qualified consultant to the satisfaction of the 
Responsible Authority. The amended Plan must include, but not be limited to, the 
following: 

i. A report relevant to Stage 2 only. 

ii. Dimensioned plans/diagrams at a scale of 1:100 or 1:200 showing the bin 
storage areas required in association with the development to 
accommodate the necessary bins, including circulation space. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
waste management plans will be endorsed to form part of this permit. 

33. All waste/recycling areas and stores are to be provided with ventilation in accordance 
with Australian Standard AS1668. 
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34. The endorsed waste management plan must be implemented and complied with at all 
times to the satisfaction of the Responsible Authority. The waste management plan 
can be implemented by any waste company that complies with the waste management 
plan to the satisfaction of the Responsible Authority. No alterations to the waste 
management plan may occur without the written consent of the Responsible Authority. 

Landscaping 

35. Prior to the endorsement of plans for each relevant Stage approved under this permit, 
a landscape plan must be submitted to and approved by the Responsible Authority in 
accordance with parts a) and b) below.  

a) Prior to the endorsement of plans for Stage 1 of the permit, the landscape design 
plans prepared by Rush Wright Associates dated 28 July 2016 must be 
amended by a suitably qualified consultant to the satisfaction of the Responsible 
Authority. The amended plans must include, but may not be limited to: 

i. A schedule of all proposed planting (including numbers, size at planting, 
size at maturity and botanical names) within the common areas at ground, 
first floor and roof level. The flora selection and landscape design should 
be drought tolerant and must respond appropriately to localised site 
conditions. 

ii. Details of all raised planter beds and boxes, including height, construction 
methods and appropriate soil depths to support the proposed vegetation.  

iii. All trees on Nicholson Street to be provided in tree cutouts that are a 
minimum 1 metre wide and 1.6 metres in length and with 75mm thick 
mulch on the surface.  

iv. Details of irrigation to all landscaping, including: 

 Automated irrigation to any green walls.  

 Integration of water sensitive urban design (WSUD) features, including 
passive irrigation as committed to in the ESD report.  

v. A maintenance schedule. 

vi. The pedestrian path on the north side of ‘Main Street’ adjacent to Lot 4 
modified to achieve a width of at least 1.5 metres that is clear of any 
obstructions, such as lighting poles.  

vii. Detailed design of all seating, including provision of some seating with 
backs and arms.  

viii. Pedestrian crossings (annotated as number 6 in the ground level 
landscape concept plan) noted as being a smooth surface to improve 
accessibility. 

ix. The fixed planter bed to the south of the Lot 2 east lobby entry modified to 
provide a row of trees that are separated to allow for improved pedestrian 
permeability.  

x. Details of how the pavement design, including the kerb, ensures that 
people with limited mobility can access the footpath from the accessible car 
spaces.  

b) Prior to the endorsement of plans for Stage 2 of the permit, the Concept 
Landscape Plan prepared by Habitat dated March 2014, must be amended by a 
suitably qualified consultant to the satisfaction of the Responsible Authority. The 
amended Plan must include, but not be limited to, the following: 
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i. A plan relevant to Stage 2 only. 

ii. Details of the first floor communal landscaped areas to Lots 4 and 7. 

iii. Details of the roof garden to Lot 5. 

iv. Details of the rain gardens/bioswales. 

v. Deletion of the northern-most planter box to the east of Lot 7. 

vi. A schedule of all proposed planting (including numbers, size at planting, 
size at maturity and botanical names) within the common areas at ground, 
first floor and roof level. The flora selection and landscape design should 
be drought tolerant and must respond appropriately to localised site 
conditions. 

vii. Species amended to reflect the requirements of Council’s Open Space 
Design and Development Unit’s advice dated 13 May 2014. 

viii. Details of raised planter beds and boxes, including height, construction 
methods, maintenance and location to alleviate any sight line issues. 

ix. Integration of water sensitive urban design (WSUD) features, including 
investigation of opportunities for passive irrigation (kerb cut outs). 

x. Details of paving. 

xi. Location and design of bins, seating, lighting and any landscape features. 

xii. Lighting within publicly accessible areas. 

xiii. Advice detailing how the landscaping will be constructed and 
accommodated, including areas required for planting, drainage and 
irrigation. 

xiv. Delineation of all public and private areas. 

xv. A maintenance schedule. 

When submitted and approved to the satisfaction of the Responsible Authority, the 
landscape plan will be endorsed to form part of this permit. 

All works must be undertaken in accordance with the endorsed landscape plan to the 
satisfaction of the Responsible Authority. No alterations to the landscape plan may 
occur without the written consent of the Responsible Authority. 

36. Prior to the occupation of each relevant Stage approved under this permit, the areas 
designated for landscaping on the endorsed plan must be planted to the satisfaction of 
the Responsible Authority. 

37. Following completion of the development, the areas designated for landscaping on the 
endorsed plan must be maintained to the satisfaction of the Responsible Authority, 
including that any dead, diseased or damaged plants are to be replaced and any 
publicly accessible areas repaired and maintained. 

Public lighting 

38. Prior to occupation of each relevant Stage or prior to the issue of a Statement of 
Compliance for each relevant stage of the subdivision, whichever comes first, a report 
detailing that all public lighting installed achieves compliance with the Australian 
Standard for lighting AS1158 ‘Lighting for Roads and Public Spaces’ to Category P4 
must be provided to the satisfaction of the Responsible Authority. 

Commercial noise restrictions 

39. The maximum noise level emitted from the commercial premises must not exceed 
levels specified in the State Environment Protection Policy (Control of Noise from 
Commercial, Industrial or Trade Premises within the Melbourne Metropolitan Area), 
SEPP N-1. 
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Traffic and parking 

40. Prior to the occupation of the development, ‘No Stopping’ (at all times) signs must be 
erected and maintained in locations necessary to ensure that Metropolitan Fire 
Brigade (MFB) fire truck emergency access is maintained at no cost to Council and to 
the satisfaction of the Responsible Authority. 

41. The car parking spaces provided on the land must be solely associated with the 
development allowed by this permit and must not be subdivided or sold separately 
from the development for any reason without the written consent of the Responsible 
Authority to the satisfaction of the Responsible Authority. 

42. The roller shutter between the east and west residential basement car parks must only 
be accessible to cars that park in the western car park. 

43. All vehicle entry roller shutters/doors are to be secured with semi-transparent security 
grilles, or an alternative design to the satisfaction of the Responsible Authority, (entries 
to loading bays excepted). 

44. The internal roads, car parks and loading bays must be designed in accordance with 
the standards approved in the Traffic and Transport Assessment prepared by Cardno 
Victoria Pty Ltd dated 27 March 2013. 

45. Prior to the occupation of the development, any Council or service authority pole or pit 
within 1 metre of a proposed vehicle crossing must be relocated or modified at the 
expense of the permit holder to the satisfaction of the Responsible Authority and the 
relevant service authority. 

46. Prior to the occupation of the development, a vehicle crossing must be constructed in 
every location shown on the endorsed plans to a standard satisfactory to the 
Responsible Authority (Moreland City Council, City Infrastructure Department). 

47. Prior to the occupation of the development, any existing vehicle crossing not to be 
used in this development must be removed and the kerb and channel and footpath 
reinstated to the satisfaction of the Responsible Authority (Moreland City Council, City 
Infrastructure Department). 

48. Prior to the occupation of the development, the bicycle parking racks must be installed 
in a secure manner that accords with the specifications in Bicycle Victoria’s Bicycle 
Parking Handbook, to the satisfaction of the Responsible Authority. 

49. Prior to the occupation of the development, bicycle signage at least 300mm wide and 
450mm high showing a white bicycle on a blue background must be erected directing 
cyclists to the location of the bicycle parking as required by Clause 52.34-5 of the 
Moreland Planning Scheme. 

Loading/unloading 

50. Unless otherwise agreed by the Responsible Authority in writing, all truck deliveries in 
association with the use of the completed development, other than any supermarket, 
are restricted to: 

a) 7 am to 10 pm Monday to Saturday; and 

b) 9 am to 10 pm Sunday and public holidays. 

Drainage 

51. All stormwater from the land, where it is not collected in rainwater tanks for re-use or 
managed within rain gardens/ bioswales, must be collected by an underground pipe 
drain approved by and to the satisfaction of the Responsible Authority (Moreland City 
Council, City Infrastructure Department). 

52. The rain gardens/bioswales are to be regularly maintained by the owner in accordance 
with the requirements in the Melbourne Water WSUD Engineering Procedures: 
Stormwater guidelines, to the satisfaction of the Responsible Authority. 
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General 

53. The glazing on the external north and west façade of the travellator/airlock as 
shown on the endorsed plans must at all times remain free of obstructions such 
as advertising/promotional material, unless with the prior written consent of the 
Responsible Authority.  

54. Prior to the issuing of Statement of Compliance or occupation of the development, 
whichever occurs first, all visual screening measures shown on the endorsed plans 
must be installed to the satisfaction of the Responsible Authority. All visual screening 
and measures to prevent overlooking must be maintained to the satisfaction of the 
Responsible Authority. Any screening measure that is removed or unsatisfactorily 
maintained must be replaced to the satisfaction of the Responsible Authority. 

55. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

56. Unless with the prior written consent of the Responsible Authority, any plumbing pipe, 
ducting and plant equipment must be concealed from external views to the satisfaction 
of the Responsible Authority. This does not include external guttering or associated 
rainwater down pipes. 

57. Prior to the occupation of the development, air-conditioning and other plant and 
generator equipment must be screened from the view of adjoining properties, streets 
and all other publicly accessible areas to the satisfaction of the Responsible Authority. 

58. Prior to the occupation of the development, all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
must be underground to the satisfaction of the Responsible Authority. 

59. A letterbox must be provided for each of the premises. The dimensions, placement 
and numbering must comply with the Australia Post – Letterbox Security and 
Specification as published on its website to the satisfaction of the Responsible 
Authority. 

Development Contribution 

60. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy must be paid to Moreland City Council in 
accordance with the approved Development Contributions Plan for the increase in 
leasable floor area (247 square metres) and the 15 additional dwellings as approved 
by this amendment.  

The Development Infrastructure Levy amount for the commercial development is 
$431.01 per 100 square metres of leasable floor space and the Development 
Infrastructure Levy amount for the residential development is $126.61 per dwelling. In 
accordance with the approved Development Contributions Plan, these amounts will be 
indexed annually on 1 July. 

If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following: 

 For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or 

 Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 
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Public Transport Victoria conditions 

61. The permit holder must take all reasonable steps to ensure that disruption to tram 
operations along Nicholson Street is kept to a minimum during the construction of the 
development. Foreseen disruptions to tram operations during construction and 
mitigation measures must be communicated to Yarra Trams and Public Transport 
Victoria fourteen days (14) prior. 

62. The permit holder must take all reasonable steps to ensure that disruption to bus 
operations and bus stops along Nicholson Street is kept to a minimum during the 
construction of the development. Foreseen disruptions to bus operations and 
mitigation measures must be communicated to Public Transport Victoria 14 days prior. 

63. The permit holder must ensure that public transport infrastructure is not altered without 
the consent of Public Transport Victoria or damaged. Any damage to public transport 
infrastructure must be rectified to the satisfaction of Public Transport Victoria at the full 
cost of the permit holder. 

VicRoads conditions 

64. Before the development start(s), amended plans must be submitted to and approved 
by the Roads Corporation. When approved by the Roads Corporation, the plans may 
be endorsed by the Responsible Authority and will then form part of the permit. The 
plans must be drawn to scale with dimensions and 2 copies must be provided. The 
plans must be generally in accordance with the plans date stamped 29 September 
2016 (Revision K, Dwg No. TP01-TP29) and annotated as but modified to show: 

a) The north-eastern corner of Lot 1 to be within the ultimate property boundary. 

65. Prior to the commencement of any works at the intersection of Nicholson 
Street/Sumner Street/Proposed access point, functional layout plans must be 
submitted to VicRoads and the Responsible Authority for approval for the following 
works: 

a) Proposed signals at the intersection of Nicholson Street/Sumner Street/Proposed 
access point including tram priority requirement for interim and ultimate stages in 
accordance with AustRoads’ ‘Guide to Road Design 2010’ and relevant Victorian 
supplements. 

b) Proposed signage and line marking in accordance with the VicRoads Traffic 
Engineering Manual – Volume 2 Signage and Markings (January 2010). 

66. Before the use approved by this permit commences, the road works approved as per 
Condition No.62 for the interim stage and any other associated work must be 
completed at no cost to and to the satisfaction of VicRoads and the Responsible 
Authority. 

Expiry 

67. This permit will expire if 1 of the following circumstances applies: 

Stage 1 

a) Stage 1 of the development is not commenced within 3 years from the date of 
issue of this permit. 

b) Stage 1 of the development is not completed within 5 years from the date of 
issue of this permit. 

c) The use of Stage 1 is not commenced within 5 years from the date of issue of 
this permit. 
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Stage 2 

d) Stage 2 of the development is not commenced within 5 years from the date of 
issue of this permit. 

e) Stage 2 of the development is not completed within 7 years from the date of 
issue of this permit. 

f) The use of Stage 2 is not commenced within 7 years from the date of issue of 
this permit. 

The Responsible Authority may extend the periods referred to if a request is made in 
writing before the permit expires or: 

 Within 6 months after the permit expires to extend the commencement date. 

 Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes: These notes are for information only and do not constitute part of this 
permit. 

Note 1: Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to 
allow for on street parking. 

Note 2: 

i. A copy of the Certificate or Statement of Environmental Audit, including the 
complete Environmental Audit Report must be submitted to the Responsible 
Authority within 7 days of issue, in accordance with Section 53ZB of the 
Environment Protection Act 1970. 

ii. Where a Statement of Environmental Audit is issued for the land a copy of that 
Statement must be provided to any person who proposes to become an occupier 
of the land, pursuant to Section 53ZE of the Environment Protection Act 1970. 

iii The land owner and all its successors in title or transferees must, upon release 
for private sale of any part of the land, include in the Vendor’s Statement 
pursuant to Section 32 of the Sale of Land Act 1962, a copy of the Certificate or 
Statement of Environmental Audit including a copy of any cover letter. 

iv. Where a Statement of Environmental Audit issued for the land contains 
conditions that the Responsible Authority considers to be unreasonable in the 
circumstances, the Responsible Authority may seek cancellation or amendment 
of the planning permit in accordance with Section 87 of the Planning and 
Environment Act 1987. 

Note 3: Council’s public lighting policy mandates that energy efficient technologies be 
employed (i.e. LED or T5 fluorescent) and luminaires be mounted at minimum 6 
metre mounting height. 

Note 4: Council may install a prohibition on parking on John Street at the western end of 
‘Main Street’ to facilitate emergency vehicle access. 

Note 5: Council charges supervision (2.50%) and plan checking (0.75%) fees on the cost 
of constructing the drain along the easement or street as permitted by Sections 5 
and 6 of the Subdivision (Permit and Certification Fees) Regulations 2000. 

Note 6: Further approvals are required from Council’s City Infrastructure Department 
who can be contacted on 9240 1143 for any works beyond the boundaries of the 
property. Planting and other vegetative works proposed on road reserves can be 
discussed with Council’s Open Space Unit on 8311 4300. 

Note 7: This permit does not authorise the removal of, damage to or pruning of any 
street tree. Further written consent must be obtained from Council’s Open Space 
Unit. The Open Space Unit can be contacted on 8311 4300. 
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Note 8: Unless no permit is required under the Moreland Planning Scheme, no sign must 
be constructed or displayed on the land without a further planning permit. 

VicRoads Note: 

Note 9:  VicRoads notes that the basement car park for the proposed development does 
not extend under the ultimate road reserve boundary. 
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REPORT 

1. Background 

Subject site  

The subject site is located on the west side of Nicholson Street, midblock between 
Albert Street to the north and Glenlyon Road to the south. The site has a 101 metre 
wide frontage to Nicholson Street and a 92 metre wide frontage to John Street. The 
site includes rear access from Elm Grove, Gamble Street and Rickard Street. 

The site has an area of approximately 21,300 square metres (2.13 hectares/5.2 
acres) and an east-west depth of approximately 200 metres. 

The existing buildings on the land have been demolished in preparation for 
development of the site.  

There are no restrictive covenants indicated on the relevant Certificates of Title. 

Surrounds 

The surrounding area is characterised by a mix of industrial, commercial and 
residential uses. 

Heavy industry exists adjacent to the north of the site at 96-100 John Street and 
2 Elm Grove, being the Townley Steel Fabrication and Drop Forge factories. 

The South Pacific Laundry site to the immediate north has been purchased by the 
developer and the use of this building has ceased.  

A mix of light industries, a motor repairs and commercial uses exist south of the site 
on Nicholson Street, Rickard Street and west of the site on John Street.  

Housing, ranging in scale from 1 to 5 storeys, exists on the opposite side of 
Nicholson Street, and on Glenlyon Road, Gamble, John and Albert Streets. A 
5 storey building has recently been constructed at 6-8 Gamble Street, to the 
immediate south of the subject site.  

A location plan forms Attachment 1. 

Planning Permit history 

Council’s Urban Planning Committee considered an application to amend planning 
permit MPS/2013/979 at its meeting of 22 February 2017. Council resolved to grant 
an amended permit, subject to amended permit conditions.  

The plans that were considered by Council form Attachment 2.  

On 28 April 2017, the applicant lodged an appeal at VCAT against the following 
conditions contained within the amended permit:  

Condition 3a:  

Deletion of the enclosed glazed airlock space to the travellator on the 
northern edge of the supermarket, so that the travellator forms part of the 
public realm of Main street and is separate from the supermarket floor 
space. 

Condition 3b:  

Modifications to apartments, to provide for at least 154 2 bedroom 
dwellings within Lot 1 and 2 to retain the originally approved dwelling 
diversity. Any amended layout must not decrease external setbacks or 
reduce apartment sizes, balcony sizes or access to daylight as compared 
to the Revision F plans endorsed on 17 August 2015.  
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Condition 3c:  

Modifications to Lots 1 and 3 so that they do not encroach within the 
interim or ultimate road reserve boundaries at any level. The plans must 
include dimensioned building setbacks from the interim and ultimate road 
reserve boundaries at each level. 

Condition 3h:  

Deletion of the signage pylon from the north side of the Nicholson 
Street/Main Street intersection.  

Condition 13a:  

Prior to the commencement of the supermarket use, a Supermarket 
Loading and Unloading Management Plan must be prepared by a 
suitably qualified consultant to the satisfaction of the Responsible 
Authority. The Plan must include, but not be limited to, the following: 

a) Delivery hours restricted to: 

7am to 11pm Monday to Saturday; and 

8am to 11pm Sunday and public holidays. 

Condition 27b(iv):  

Prior to the endorsement of plans for Stage 2 of the permit, the 
Sustainable Design in the Planning Process Plan prepared by Hampton 
Sustainability, Revision D dated 2 May 2014, must be amended by a 
suitably qualified environmental engineer or equivalent to the satisfaction 
of the Responsible Authority to address the following: 

Control mechanisms to ensure that the thermal chimneys will acceptably 
manage heat loss in winter. 

Condition 53:  

At all times during the operation of the supermarket, the glazing on both 
the external and internal north façades of the travellator/airlock 
associated with Lot 2 must remain free of obstructions such as 
advertising/promotional material, unless with the prior written consent of 
the Responsible Authority. 

Following a VCAT compulsory conference on 19 July 2017, the applicant for review 
submitted a mediated offer in writing, for Council’s consideration.  

The mediated offer seeks the following changes to the conditions: 

 Replace condition 3(a) with the following:  

 Modifications to the enclosed glazed airlock space to the travellator on the 
northern edge of the supermarket so that the travellator forms part of the 
public realm of Main Street and is separate from the supermarket floor 
space generally as shown on the plan described as TPSK2 prepared by Jam 
Architects.  

 Replace condition 3(b) with the following:  

 61% of all dwellings within lots 1 and 2 as 1-bedroom and 39% within those 
lots as 2-bedroom. Any amended layout must not decrease external 
setbacks or reduce apartment sizes, balcony sizes or access to daylight as 
compared to the Revision F plans endorsed on 17 August 2015.  
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 Replace condition 3(c) with the following:  

 Modifications to lot 1 so that no part of the development proposed for lot 1 
encroaches within the interim or ultimate road reserve boundaries at any 
level. The plans must include dimensioned building setbacks from the 
interim and ultimate road reserve boundaries at each level. 

 Replace condition 53 with the following:  

 The glazing on the external north and west façade of the travellator/airlock 
as shown on the endorsed plans must at all times remain free of 
obstructions such as advertising/promotional material, unless with the prior 
written consent of the Responsible Authority.  

 Condition 13(a)i. to be reverted back to the delivery hours restricted by the 
original permit (i.e. delivery commencing at 6am, not 7am Monday to Saturday). 
The applicant has stated that the grounds upon which this condition is contested 
is that: 

neither the responsible authority nor the Tribunal has the power to 
change the delivery hours as permitted by condition 13 of the existing 
permit as none of the amendments sought to the existing permit provides 
a lawful basis for any change to the hours prescribed by the condition.  

The applicant has agreed to no longer pursue a review of Conditions 3(h) or 27(b)iv.  

An assessment of the mediated offer is provided in section 4 of this report.  

Statutory Controls – why was the original planning permit required? 

Control Original Permit Requirement 

Commercial 1 Zone Clause 34.01-1 – A permit was required to use the land 
for dwellings because the ground floor frontages exceed 
2 metres. All other uses were Section 1 uses in the zone 
and did not require a permit.  

Clause 34.01-4 – A permit was required to construct a 
building or construct or carry out works. 

Car parking Clause 52.06-3 – A permit was required to reduce the car 
parking requirement. 

Land Adjacent to a 
Road Zone, Category 1 

Clause 52.29 – A permit was required to create access to 
a road in a Road Zone, Category 1. 

While not permit triggers, the following Overlays and Particular Provisions of the 
Moreland Planning Scheme were also relevant to the consideration of the 
amendment application: 

 Clause 43.02: Design and Development Overlay (DDO20) 

 Clause 43.04: Development Plan Overlay (DPO11) 

 Clause 45.03: Environmental Audit Overlay (EAO) 

 Clause 45.06: Development Contributions Plan Overlay (DCPO) 

 Clause 52.07: Loading and Unloading of Vehicles. No proposed changes to the 
loading bays, which continue to comply with the requirements of Clause 52.07.  

 Clause 52.34: Bicycle facilities. No permit is required as the required provision is 
met, including employee showers and communal change room. 

 Clause 52.35: Urban context report and design response for residential 
development of 5 or more storeys. 

 Clause 52.36: Integrated public transport planning. 
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2. Internal/External Consultation 

Public notification 

Pursuant to Clause 43.04-2 of the Moreland Planning Scheme, the amendment 
application was exempt from public notice and third party review as it was deemed to 
be generally in accordance with the EBV Development Plan endorsed by Council on 
4 October 2012.  

Internal/external referrals 

The amendment application was referred to VicRoads, Public Transport Victoria, 
Council’s City Strategy and Design Branch, Council’s Strategic Transport and 
Compliance Branch and Council’s Open Space Design and Development Unit. No 
objections were received to the amendment application and the conditions in 
contention do not relate to conditions recommended by either statutory referral 
agencies or internal departments.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application:  

 Clause 9: Plan Melbourne 

 Clause 11.01: Activity Centres 

 Clause 11.02: Urban Growth 

 Clause 11.06: Metropolitan Melbourne  

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 16.01 Residential development 

 Clause 17.01 Commercial 

 Clause 18.01: Integrated Transport 

 Clause 18.02: Movement Networks 

Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

 Clause 21.01: Municipal Profile 

 Clause 21.02: Vision 

 Clause 21.03-1: Activity Centres 

 Clause 21.03-3: Housing 

 Clause 21.03-4: Urban Design, Built Form and Landscape Design 

 Clause 21.03-5: Environmentally Sustainable Development 

Local Planning Policies: 

 Clause 22.01: Neighbourhood Character 

 Clause 22.03: Car and Bike Parking and Vehicle Access 

 Clause 22.07: Development of Five or More Storeys 

 Clause 22.08: Environmentally Sustainable Design 

Planning Scheme Amendments 

Amendment C142 originally sought to introduce the Moreland Apartment Design 
Code (MADC) as a local policy into the Moreland Planning Scheme. 

An independent panel report, publicly released in June 2015, was supportive of the 
amendment. At the August 2015 Council meeting, Council resolved to adopt the 
amendment and submit it to the Minister for Planning for inclusion into the Planning 
Scheme. 
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In June 2016, the Minister for Planning decided to make no decision on Amendment 
C142 further noting that he would reassess this decision once the outcomes of the 
(State led) Better Apartments project are known. 

Importantly, the Minister noted that: 

in making this decision, I acknowledge that, pursuant to section 60(1)(h) 
of the Act, a responsible authority must consider, before deciding on an 
application, ‘any amendment to the planning scheme which has been 
adopted by a planning authority but not, as at the date on which the 
application is considered, approved by the Minister or a planning 
authority. 

Council resolved on 8 February 2017 to seek a variation to Amendment C142 to only 
insert MADC's requirements on light wells and building separation standards into 
Clause 22.07 of the Moreland Planning Scheme. The purpose of seeking these 
variations is to supplement standards that were deleted from the final version of 
the Better Apartments Design Standards (BADS), which were gazetted on 13 April 
2017.  

However, at the time the amendment application was considered by Council, the full 
suite of standards from MADC were applicable.  

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

Each condition under contention is assessed in turn below.  

Condition 3a 

Condition 3a was imposed on the amended planning permit by the Urban Planning 
Committee and required that the plans be amended to show:  

 Deletion of the enclosed glazed airlock space to the travellator on the northern 
edge of the supermarket, so that the travellator forms part of the public realm of 
Main street and is separate from the supermarket floor space. 

This condition has been contested on the basis that the condition as worded does not 
allow for weather protection (including wind protection) or the ability to lock the 
travellator to provide security to the basement overnight.  

As a result, the applicant has put forward an alternative solution which provides a 
glazed colonnade to the north of the travellator, but is open to Main Street to the east 
(with only a roller door that can be closed at night for security). The intent is to ensure 
that the travellator is more clearly accessible to all members of the public, not just 
visitors to the supermarket. Furthermore, the paving treatment along Main Street is 
the same treatment as between the colonnade and the supermarket entrance, 
providing further visual cues that this is a public space. A roller door to secure access 
to the basement overnight is considered to be appropriate.  

A plan showing the amended travellator design is provided at Attachment 3.  
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Condition 3b 

The amendment application sought to reconfigure the layout of Lots 1 and 2. This 
resulted in the number of 2 bedroom dwellings being reduced from 125 to 62 and the 
number of 1 bedroom dwellings being increased from 86 to 164.  

This would equate to a split of 73% 1 bedroom dwellings and 27% 2 bedroom 
dwellings across Lots 1 and 2.  

In the February 2017 Urban Planning Committee report (DED13/17), this was 
supported on the basis that: 

 The changes would remove a number of bedrooms with a ‘battle-axe’ 
configuration that therefore improves daylight access;  

 There are no planning scheme provisions that mandate a specific proportion of 
1, 2 or 3 bedroom dwellings; and 

 There would still be a good mix of 1 and 2 bedroom dwellings across both Stages 
1 and 2 (comprising 7 lots) of the development (close to a 50-50 split). 

Nevertheless, condition 3b was imposed on the amended planning permit by the 
Urban Planning Committee and required the plans to be amended to retain the 
originally approved dwelling mix (which would have been approximately 41% 
1 bedroom and 59% 2 bedroom).  

In the spirit of coming to a mediated agreement, the applicant has put forward a 
proposal to amend Condition 3b to provide for 61% 1 bedroom and 39% 2 bedroom 
across Lots 1 and 2. This will still be subject to the layouts not reducing apartment or 
balcony sizes, setbacks and daylight access as compared to the originally approved 
plans.  

Condition 3c 

Condition 3c, as recommended by Council officers, required modifications to Lots 1 
and 3. However, the amendment application did not seek any changes to Lot 3. As 
such, the condition could be argued to be unlawful.  

The applicant therefore seeks to amend condition 3c as follows:  

Modifications to lot 1 so that no part of the development proposed for lot 
1 encroaches within the interim or ultimate road reserve boundaries at 
any level. The plans must include dimensioned building setbacks from 
the interim and ultimate road reserve boundaries at each level. 

A subsequent amendment application (MPS/2013/979/B) has been lodged with 
Council that seeks (among other things) to amend the layout of Lot 3. As such, the 
building setback of Lot 3 can be appropriately dealt with through that application.  

Condition 13a 

Council determined to amend condition 13a to alter delivery hours relating to the 
supermarket loading to restrict the commencement from 6 am to 7 am on Monday to 
Saturday.  

The amendment application did not propose any changes to the loading bay or 
loading conditions. The applicant contends that neither the responsible authority nor 
the Tribunal has the power to change the delivery hours as permitted by condition 13 
of the existing permit. The applicant considers that none of the amendments sought 
to the existing permit provides a lawful basis for any change to the hours prescribed 
by the condition. 

The applicant has further advised that they have already entered into contracts with a 
tenant for the supermarket and therefore it is not possible to agree to this change to 
the loading time, even in the spirit of mediation.  

It is therefore recommended that Council concede that there is no basis for amending 
this previously approved condition.  
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Condition 53 

The amendment application sought to relocate the travellator, which provides access 
from the basement to ground level, from the western edge of Lot 1 to the northern 
edge of Lot 2.  

The endorsed Development Plan requires that an ‘active frontage’ be provided to 
Main Street. 

In the February report to the Urban Planning Committee (DED13/17), this 
amendment was supported on the basis that: 

While the original travellator location is preferable, it is ultimately 
accepted that the relocated travellator can still achieve an active frontage 
to Main Street. Specifically, the physical travellator is predominantly 
located below ground level and both the external and internal walls are 
clear glazed, allowing views from Main Street into the supermarket. A 
condition of the recommendation requires that this glazing remain clear of 
obstructions such as promotional material so that the ability for activation 
is not compromised.  

Condition 53 stated:  

At all times during the operation of the supermarket, the glazing on both 
the external and internal north façades of the travellator/airlock 
associated with Lot 2 must remain free of obstructions such as 
advertising/promotional material, unless with the prior written consent of 
the Responsible Authority. 

The applicant is contesting the part of this condition that relates to the internal glazing 
between the supermarket and the travellator. This is on the basis that the 
supermarket tenant would not agree to the requirement. As such, the mediated 
position is that the condition should be amended to state:  

The glazing on the external north and west façade of the 
travellator/airlock as shown on the endorsed plans must at all times 
remain free of obstructions such as advertising/promotional material, 
unless with the prior written consent of the Responsible Authority. 

While the original condition would be preferable, it is acknowledged that it may be 
unreasonable to expect a supermarket chain to remove all advertising material from 
its glazed façade.  

Nevertheless, should the supermarket tenant seek to provide greater than 8 square 
metres of business identification or promotional signage, this would require a 
planning permit and can therefore be appropriately assessed and controlled at that 
time to ensure that an appropriate level of activation is maintained.  

On this basis, it is recommended that the amendment to this condition be supported.  

6. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

7. Financial and Resources Implications 

Nil. 
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8. Conclusion 

In light of the nature of the conditions being contested by the applicant, it is 
considered that the proposed mediated agreement proposed by the applicant strikes 
an acceptable balance between the intent of the conditions sought by Council and 
the likelihood of success at a merits hearing.  

It is therefore recommended that Council write to the Victorian Civil and 
Administrative Tribunal advising that an agreement has been reached and requesting 
the issue of a consent order in accordance with the conditions set out in the 
recommendation.  
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DED81/17 - 19 Urq uhart Street, C oburg (Pentridge Lot S23) - Planning Application M PS/2016/463 

DED81/17 19 URQUHART STREET, COBURG (PENTRIDGE LOT S23) - 
PLANNING APPLICATION MPS/2016/463 (D17/281349) 

Director Planning and Economic Development 

City Development         
 
  

Executive Summary 

This report considers ‘without prejudice’ amended plans for an application currently before 
the Victorian Civil and Administrative Tribunal (VCAT). The amended proposal comprises 
the construction of 36 dwellings and alteration of a road in a Road Zone, Category 1. Council 
is required to determine a position on the amended plans and to present that position to 
VCAT. The hearing is scheduled for 13 September 2017. 

The original proposal was refused by Council Officers under delegation on grounds broadly 
relating to the inadequate provision of open space and a shared accessway as required by 
the Pentridge Village Design Guidelines and Masterplan August 2009 (Masterplan), the 
layout of the development resulting in a poor level of amenity, the failure to meet best 
practice ESD standards and to provide visitable and adaptable housing. 

The original proposal was advertised and no objections were received. There are no other 
parties to the VCAT review. 

This matter is being reported to the Urban Planning Committee at the request of Councillor 
Bolton. 

This report details the assessment of the amended plans against the policies and provisions 
of the Moreland Planning Scheme. 

The key planning considerations are: 

 Compliance with the built form objectives of the Activity Centre Zone (ACZ1) and 
Masterplan. 

 The provision of open space in accordance with the ACZ1 and Masterplan. 

 The internal amenity of the development. 

 The presentation of the development to Urquhart Street. 

 The impact on the heritage significance of the site. 

 The response to the previous grounds of refusal. 

The amended plans appropriately respond to these key issues. The development comprises 
2 to 4-storey townhouses that comply with the building height anticipated by the ACZ1 and 
Masterplan. The size of open spaces in the north-east and south-west corners of the site 
have been increased and the built form interface with these spaces has been improved. The 
refusal grounds relating to amenity have been largely addressed through a change in the 
layout of the development. The previous proposal featured an internal shared 
vehicle/pedestrian accessway that was fronted almost exclusively by garage doors and 
lacked meaningful opportunities for landscaping. The amended plans provide the majority of 
parking within a basement level, which allows for an improved pedestrian environment and 
greater landscaping opportunities above. This layout also allows for more ground floor level 
living spaces, which improves passive surveillance of internal accessways and the visitability 
of dwellings. 

It is recommended that Council resolve to support the amended proposal at VCAT subject to 
the conditions outlined in the recommendation. 

Recommendati on 
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Recommendation 

The Urban Planning Committee resolve: 

To advise VCAT that Council supports the issue of Planning Permit MPS/2016/463 for the 
construction of 36 dwellings and alteration of a road in a Road Zone, Category 1, subject to 
the following conditions: 

Amended plans required 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible 
Authority. When approved, the plans will be endorsed and will then form part of the 
permit. The plans must be drawn to scale with dimensions and 3 copies must be 
provided. The plans must be generally in accordance with the plans prepared by CHT 
Architects Drawing Nos. TP1.01 to TP2.04 all Revision 12 but modified to show: 

a) All floor plans to include written title boundary dimensions in accordance with the 
certificate of title and to clearly show the memorial gardens as part of the subject 
site. 

b) Elevations of all buildings from all directions, including a western elevation of 
dwelling TH01 showing an appropriate presentation to the open space in the 
south-west corner of the site. 

c) The provision of 76 bicycle parking spaces. Bicycle parking within garages must 
be provided in accordance with condition 7 of this permit and must not encroach 
into car parking spaces as set out in the car parking design standards of Clause 
52.06-9. 

d) The location of 6m3 of externally accessible storage space for each dwelling, 
which may be located in the basement level. 

e) The balcony balustrades of dwellings TH01-TH10 and TH28-31 to be 
constructed of a material other than clear glazing to improve the privacy of these 
dwellings. 

f) The western elevation of dwellings TH28-31 to show the balconies shown on the 
proposed first floor plan. 

g) Dwellings TH01-TH06 and TH17 to have secondary access from the communal 
open space via their secluded private opens spaces that would allow a person 
with limited mobility to access the dwellings. 

h) The white rendered framing elements either side of the break at first floor level 
between dwellings TH05 and TH06 to match the separation at ground floor level 
(approximately 4.2 metres) and the first floor walls of dwellings TH05 and TH06 
in this location (at the top of the stairs adjacent to the bedrooms) setback from 
the street to match the ground floor setback below. 

i) Details of proposed materials, colours and finishes to the service cupboards 
facing Urquhart Street to complement the appearance of the development. 

j) A landscaping strip at least 800mm wide along the Urquhart Street boundary of 
the site. 

k) Screening to the north-facing balconies of the dwellings TH05-TH10 to restrict 
overlooking into the secluded private open spaces of other dwellings within the 
development, including a screen diagram drawn at a scale of 1:20 or 1:50. This 
diagram must include: 
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i. All dimensions, including the width of slats and the gap between slats. 

ii. The angle of any louvres. 

iii. All side screens. 

iv. How compliance is achieved with the standard of Clause 55.04-7 (Internal 
Views) of the Moreland Planning Scheme. 

l) Details of shading devices to all windows of north, east and west facing living 
areas and bedrooms. 

m) The location of any substation required by the power company for this 
development. Any substation must be incorporated within the building (i.e. not 
free standing or pole mounted in the street) to ensure minimal impact on the 
visual amenity of the public realm. 

n) The vehicle accessway at the western end of the site to have a maximum width 
of 5 metres for a length of 7 metres at the entrance in accordance with the car 
parking design standards of Clause 52.06-9. 

o) Written dimensions showing garages to have internal dimensions of at least 
5.5 metes in width and 6.0 metres in length in accordance with the car parking 
design standards of Clause 52.06-9. 

p) Details of the proposed car stackers demonstrating that at least 25% of the 
mechanical car parking spaces can accommodate a vehicle clearance height of 
at least 1.8 metres in accordance with the car parking design standards of 
Clause 52.06-9. 

q) Landscape Plans in accordance with condition 3 of this permit. 

r) Any practical changes to the plans required by the Waste Management Plan in 
accordance with condition 23 of this permit. 

s) Any practical changes to the plans required by the Sustainability Management 
Plan in accordance with condition 26 of this permit. 

t) Any practical changes to the plans required by the Car Stacker Acoustic Report 
in accordance with condition 28 of this permit. 

u) Any changes required for consistency with any further Heritage Victoria approval. 

Development not to be altered 

2. The development as shown on the endorsed plans must not be altered without the 
written consent of the Responsible Authority. This does not apply to any exemption 
specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless 
specifically noted as a permit condition. 

Landscape plans 

3. Prior to the commencement of any development works, landscape plans generally in 
accordance with the landscape plans prepared by ERM Drawing Nos. LS1 to LS10 
dated 17 July 2017 must be submitted to and approved by the Responsible Authority. 
The landscape plans must provide the following: 

a) A schedule of all proposed trees, shrubs and ground covers (including numbers, 
size at planting, size at maturity and botanical names), as well as sealed and 
paved surfaces. The flora selection and landscape design should be drought 
tolerant and based on species selection recommended in the Moreland 
Landscape Guidelines 2009.  

b) Planting along the Urquhart Street boundary at ground level to soften blank walls 
where dwellings are raised above footpath level and contribute to the public 
realm. 



 

Urban Planning Committee Meeting 23 August 2017 217 

c) Details of proposed planter boxes and above basement planting areas 
confirming sufficient soil volume for the proposed planting and appropriate 
drainage design. 

d) Details of proposed watering methods and maintenance of the plants, including 
an automatic irrigation system for all planter boxes and planting directly above 
the basement. 

e) Planting or some other landscaping element (e.g. seating) within the open space 
to the south-west designed to prevent vehicles from parking in this area. 

f) Details of the location and type of all paved and sealed areas. Extensive hard 
surfaces are not supported. The adoption of porous/permeable paving, rain 
gardens and other water sensitive urban design features are encouraged.  

g) Planting within all open areas of the site. 

h) Any changes to the landscaping of the memorial garden as required by any 
Heritage Victoria approval. 

4. Prior to the issuing of a Statement of Compliance or occupation of the development, 
whichever occurs first, all landscaping works must be completed and maintained in 
accordance with the approved and endorsed landscape drawing to the satisfaction of 
the Responsible Authority. 

Parking and access 

5. The car parking spaces provided on the land must be solely associated with the 
development allowed by this permit and must not be subdivided or sold separate from 
the development for any reason without the written consent of the Responsible 
Authority. 

6. Prior to the occupation of the development all bicycle parking racks must be provided 
in a manner that accords with the specifications in Bicycle Victoria’s Bicycle Parking 
Handbook to the satisfaction of the Responsible Authority. 

7. Prior to the occupation of the development, garage doors must be automatic and 
remote controlled. 

8. Prior to the occupation of the development, lighting no higher than 1.2 metres above 
ground level is to be installed and maintained on the land to automatically illuminate 
pedestrian accessways between dusk and dawn with no direct light emitted onto 
adjoining property to the satisfaction of the Responsible Authority. 

9. Prior to the occupation of the development, any Council or service authority pole or pit 
within 1 metres of a proposed vehicle crossing, including the 1 metres splays on the 
crossing, must be relocated or modified at the expense of the permit holder to the 
satisfaction of the Responsible Authority and the relevant service authority. 

Public Works Plan 

10. Prior to the commencement of development, a Public Works Plan and associated 
construction drawing specifications detailing the works to the land must be submitted 
and approved to the satisfaction of the Responsible Authority. The plan must detail 
works in front of the approved building along Urquhart Street and include: 

a) The construction of a footpath, bicycle path, nature strip and kerb and channel, 
for a verge up to 6.2 metres wide. 

b) A detailed level and feature survey of the footpaths and roads. 

The approved Public Works Plan will form part of the endorsed plans under the permit 
and, excluding the bicycle path, must be implemented to the satisfaction of the 
Responsible Authority at the expense of the owner of the land, prior to the occupation 
of the development unless otherwise agreed with prior written consent of the 
Responsible Authority. 
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Stormwater 

11. All stormwater from the land, where it is not collected in rainwater tanks for re-use, 
must be collected by an underground pipe drain approved by and to the satisfaction of 
the Responsible Authority (Note: Please contact Moreland City Council, City 
Infrastructure Department). 

Telecommunications and power connections 

12. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of 
the Responsible Authority. 

Environmental audit 

13. Prior to the commencement of construction or carrying out works pursuant to this 
permit, or any works associated with a sensitive use, or where no works are proposed, 
prior to the commencement of the permitted use, either:  

a) A Certificate of Environmental Audit for the land must be issued in accordance 
with Section 53Y of the Environment Protection Act 1970 and provided to the 
Responsible Authority; or 

b) An Environmental Auditor appointed under Section 53S of the Environment 
Protection Act 1970 must make a Statement in accordance with Section 53Z of 
that Act that the environmental conditions of the land are suitable for the use and 
development that are the subject of this permit and that statement must be 
provided to the Responsible Authority. 

14. Where a Statement of Environmental Audit is issued for the land, the buildings and 
works and the use(s) of the land that are the subject of this permit must comply with all 
directions and conditions contained within the Statement. 

15. Where a Statement of Environmental Audit is issued for the land, prior to the 
commencement of the use, and prior to the issue of a Statement of Compliance under 
the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the 
Building Act 1993, a letter prepared by an Environmental Auditor appointed under 
Section 53S of the Environment Protection Act 1970 must be submitted to the 
Responsible Authority to verify that the directions and conditions contained within the 
Statement have been satisfied. 

16. Where a Statement of Environmental Audit is issued for the land, and any condition of 
that Statement requires any maintenance or monitoring of an ongoing nature, the 
Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the 
Planning and Environment Act 1987. Where a Section 173 Agreement is required, the 
Agreement must be executed prior to the commencement of the permitted use, and 
prior to the certification of the plan of subdivision under the Subdivision Act 1988. All 
expenses involved in the drafting, negotiating, lodging, registering and execution of the 
Agreement, including those incurred by the Responsible Authority, must be met by the 
Owner(s). 

17. Prior to any remediation works being undertaken in association with the Environmental 
Audit, a ‘remediation works’ plan to the satisfaction of the Responsible Authority must 
be submitted to and approved by the Responsible Authority. The plan must detail all 
excavation works as well as any proposed structures such as retaining walls required 
to facilitate the remediation works. Only those works detailed in the approved 
remediation works plan are permitted to be carried out prior to the issue of a Certificate 
or Statement of Environmental Audit. 
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Development Contributions Plan 

18. Prior to the issue of a Building Permit in relation to the development approved by this 
permit, a Development Infrastructure Levy and Community Infrastructure Levy must be 
paid to Moreland City Council in accordance with the approved Development 
Contributions Plan.  

19. If an application for subdivision of the land in accordance with the development 
approved by this permit is submitted to Council, payment of the Development 
Infrastructure Levy can be delayed to a date being whichever is the sooner of the 
following:  

a) For a maximum of 12 months from the date of issue of the Building Permit for the 
development hereby approved; or  

b) Prior to the issue of a Statement of Compliance for the subdivision;  

When a staged subdivision is sought, the Development Infrastructure Levy must be 
paid prior to the issue of a Statement of Compliance for each stage of subdivision in 
accordance with a Schedule of Development Contributions approved as part of the 
subdivision. 

VicRoads conditions 

20. Before the use approved by this permit commences, the proposed vehicle crossing to 
Urquhart Street must be constructed to the satisfaction of VicRoads and the 
Responsible Authority and at no cost to the Road Corporation (VicRoads). 

21. Driveways must be maintained in a fit and proper state so as not to compromise the 
ability of vehicles to enter and exit the site in a safe manner or compromise operational 
efficiency of the road or public safety (e.g. by spilling gravel onto the roadway). 

22. All disused or redundant vehicle crossings must be removed and the area reinstated to 
kerb and channel to the satisfaction of and at no cost to the Roads Corporation prior to 
the completion of works hereby approved. 

Waste Management Plan 

23. Prior to the endorsement of plans, a Waste Management Plan must be submitted and 
approved to the satisfaction of the Responsible Authority. The plan must include, but 
not limited to the following: 

a) A description of ease of disposal for residents that does not disadvantage 
recycling; 

b) Confirmation that educational material will be displayed in the waste bin storage 
area explaining what material can be recycled; 

c) Calculations showing the amount of garbage and recycling expected to be 
generated; 

d) A statement of whether the garbage, hard waste and recycling will be collected 
by Council or a private collection, stating the size of bins, frequency of collection 
and hours of collection; 

e) Include a plan showing the location of the bin storage area on the site and details 
of screening from public view; 

f) Include a dimensioned plan showing the storage area is sufficient to store the 
required number of bins in a manner that allows easy access to every bin; 

g) Detail the ventilation to prevent garbage odours entering the car park and/or 
dwellings; 

h) Detail the ease of taking the fully loaded waste bins to the point of waste 
collection;  

i) State where and when the bins will be placed for waste collection; 
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j) Confirm that the bins will be removed from the street promptly after collection; 
and 

k) Include a plan showing where the waste trucks will stop to service the waste bins 
and state whether no parking restrictions will be required for the waste trucks to 
access that space (e.g. 6 am-midday, Wednesday). 

When submitted and approved to the satisfaction of the Responsible Authority, the 
Waste Management Plan and associated notated plans will form part of this permit. 

24. The Waste Management Plan approved under this permit must be implemented and 
complied with at all times to the satisfaction of the Responsible Authority unless with 
the further written approval of the Responsible Authority. 

25. A ventilated area constructed with an impervious floor and screened from view from 
the street must be provided for the storage of garbage bins and recycling containers. 
This area is to be designed and constructed before the occupation of the development 
to the satisfaction of the Responsible Authority. 

Sustainability Management Plan 

26. Prior to the endorsement of plans, a Sustainability Management Plan (SMP) to the 
satisfaction of the Responsible Authority must be submitted to and approved by the 
Responsible Authority. The SMP must be completed by a suitably qualified person/s, 
must demonstrate best practice environmentally sustainable design, identify the 
responsibilities and schedule for implementation and ongoing management of 
incorporated and proposed sustainability design initiatives to the satisfaction of the 
Responsible Authority and address the following: 

a) Energy efficiency 

b) Water resources 

c) Indoor Environment Quality 

d) Stormwater Management 

e) Transport 

f) Waste Management 

g) Urban Ecology 

When submitted and approved to the satisfaction of the Responsible Authority, the 
SMP and associated notated plans will be endorsed to form part of this permit. 

27. Prior to the commencement of occupation or issue of a Statement of Compliance, 
whichever comes first, of any dwelling approved under this permit, a report from the 
author of the Sustainability Management Plan (SMP) approved pursuant to this permit, 
or similarly qualified person or company, must be submitted to the Responsible 
Authority. The report must be to the satisfaction of the Responsible Authority and must 
confirm that all measures specified in the SMP have been implemented in accordance 
with the approved plan. 

Car stacker noise 

28. Prior to the commencement of the development, the landowner must commission and 
submit to the Responsible Authority for approval, a report from a suitably qualified 
acoustic engineer to verify that the car stackers will operate in accordance with the 
Environment Protection Act 1970 (the Act) and the Environment Protection 
(Residential Noise) Regulations 2008 (Regulations). In the event that it is considered 
that the Act and Regulations would be breached, the acoustic report must recommend 
further noise attenuation measures to ensure compliance with the Act and these 
additional measures must be implemented at the owner’s cost and to Council’s 
satisfaction prior to the occupation of the development. 
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Permit expiry 

29. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within 3 years from the date of issue of this 
permit; 

b) The development is not completed within 5 years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to a request is made in 
writing before the permit expires or: 

i. Within 6 months after the permit expires to extend the commencement 
date. 

ii. Within 12 months after permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

Notes 

Contact needs to be made with Jemena to determine whether Jemena will require the power 
lines to be relocated away from the dwellings. 

Should Council impose car parking restrictions in this street, the owners and/or occupiers of 
the land would not be eligible for any Council parking permits to allow for on street parking. 

Environmental Audit notes 

A copy of the Certificate or Statement of Environmental Audit, including the complete 
Environmental Audit Report must be submitted to the Responsible Authority within 7 days of 
issue, in accordance with Section 53ZB of the Environment Protection Act 1970. 

Where a Statement of Environmental Audit is issued for the land a copy of that Statement 
must be provided to any person who proposes to become an occupier of the land, pursuant 
to Section 53ZE of the Environment Protection Act 1970. 

The land owner and all its successors in title or transferees must, upon release for private 
sale of any part of the land, include in the Vendor’s Statement pursuant to Section 32 of the 
Sale of Land Act 1962, a copy of the Certificate or Statement of Environmental Audit 
including a copy of any cover letter. 

Where a Statement of Environmental Audit issued for the land contains conditions that the 
Responsible Authority considers to be unreasonable in the circumstances, the Responsible 
Authority may seek cancellation or amendment of the planning permit in accordance with 
Section 87 of the Planning and Environment Act 1987. 

VicRoads notes 

With regard to Condition 20 the proposed development requires the construction of a 
crossover. Separate approval under the Road Management Act for this activity may be 
required from VicRoads (the Roads Corporation). Please contact VicRoads prior to 
commencing any works. 

With regard to Condition 22 the proposed development requires reinstatement of disused 
crossovers (existing) to kerb and channel. Separate approval under the Road Management 
Act for this activity may be required from VicRoads (the Roads Corporation). Please contact 
VicRoads prior to commencing any works. 
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REPORT 

1. Background 

Subject site  

The subject site is located on the northern side of Urquhart Street within the former 
Pentridge Prison. It is irregular in shape with an area of 5,078 square metres and a 
frontage to Urquhart Street of 94.17 metres. There is a significant fall from west to 
east of approximately 5 metres. 

The site is mostly vacant except for the Heritage Listed bluestone walls enclosing the 
east and west former exercise yards of the D Division. The central former exercise 
yard does not form part of this site. A former burial ground nominated in the 
Masterplan for a memorial garden, is located in the north-east corner of the site. 

There are 2 restrictive covenants indicated on the Certificate of Title requiring 
maintenance of heritage fabric and provision of a museum in D Division and another 
that relates to an already developed portion of the estate. The proposal does not 
breach the restrictive covenants. 

Surrounds 

The subject site adjoins Wardens Walk and the Glass Den café to the west, the 
former D Division building to the north and the vacant Lots S33 and S38 to the east. 
To the south, the subject site fronts Urquhart Street, the northern side of which 
contains gravel car parking and no footpath. Council Offices are located on the 
southern side of Urquhart Street. 

A location plan forms Attachment 1. 

The proposal 

The proposal as presented in the ‘without prejudice’ VCAT amended plans is 
summarised as follows: 

 Construction of 36 townhouses comprising 4x2-bedroom dwellings, 31x3-
bedroom dwellings and 1x4-bedroom dwelling. 

 The development will have a contemporary form with high quality materials 
including bluestone, timber, white render and dark wood-grained cladding. 

 The proposed dwellings are generally 3-storey in height, although this increases 
to 4 storeys at the south-eastern corner of the site and the 4 dwellings within the 
western exercise yard are 2 storeys.  

 The proposed development has the majority of the dwellings fronting either 
Urquhart Street or the future north-south shared accessway to the east of the 
site. Internal to the site, 4 dwellings are proposed with the western exercise yard 
(TH28-TH31), 5 within the eastern exercise yard (TH32-TH36) and a further 
5 south of the bluestone wall (TH23-TH27). 

 Private open space is provided for the dwellings through a combination of ground 
level courtyards, balconies and rooftop terraces. 

 Semi-public open space is also provided in the south-west corner of the site and 
the north-east corner of the site. The north-eastern open space is located at the 
former burial ground and will take the form of a memorial garden. 

 Each dwelling is provided with 2 car parking spaces in the form of individual 
double garages or car stackers. 

 A total of 52 bicycle parking spaces are proposed. 

 The main vehicle access to the site will be from the eastern end of the Urquhart 
Street frontage. Vehicle access to the 4 dwellings within the western exercise 
yard will be provided via a crossover at the western end of the Urquhart Street 
frontage and a shared vehicle/pedestrian accessway. 
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 Pedestrian access to the site will be available from Wardens Walk, Urquhart 
Street (multiple access points) and the future north-south shared accessway 
along the eastern boundary of the site. 

 Landscape plans submitted with the proposal show landscaping in all open areas 
of the site including in open spaces above the basement. 

The development plans form Attachment 2. 

Planning Permit and site history 

The following provides a summary of permit approvals issued for the site: 

 Heritage Victoria Permit P18030 was issued on 24 January 2011 for a part 3, part 
4-storey building. This permit has lapsed as the development did not commence 
within the prescribed time. 

 Planning Permit No. 2012/0165/A was issued for a part 3, part 4-storey building 
by the Minister for Planning on 30 January 2012 and subsequently amended on 
5 March 2013. The permit issued by the Minister was recently extended by the 
Victorian Civil and Administrative Tribunal (VCAT) and remains valid. The 
development approved by this permit is the same as that which formed Heritage 
Permit P18030.  

 Heritage Victoria Permit P24863 issued on 12 August 2016 for the construction of 
a mixed use development partly located within 2 of the remaining 3 walled 
exercise yards attached to the former D Division cell block and partly outside 
those walls. The proposed dwellings within the former exercise yards as shown in 
the ‘without prejudice’ amended plans are generally consistent with those 
approved under this Heritage Victoria Permit. Similarly, the proposed dwellings 
immediately to the south of the bluestone wall are setback from the wall a similar 
distance to those approved by the Heritage Victoria Permit, although there are 
now fewer dwellings located adjacent to the wall. It is noted that should a 
planning permit be issued for the current proposal, further approval from Heritage 
Victoria would be required. 

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 

Activity Centre Zone 
(Schedule 1) 

The use of the land for dwellings is a section 1 permit not 
required use in the ACZ1 in Precinct 10. 

Clause 37.08-5: A permit is required to construct a building 
or construct or carry out works. 

Heritage Overlay No planning permit is required pursuant to the Heritage 
Overlay. 

Heritage Overlay Schedule 47 covers the northern part of 
the site, comprising the burial ground in the north-eastern 
corner of the site and the former exercise yards and 
surrounding bluestone walls, including an area extending 
3m south of the southern-most bluestone wall. This same 
area is included on the Victorian Heritage Register. 

Pursuant to Clause 43.01-2, no permit is required under the 
Heritage Overlay to develop a heritage place which is 
included on the Victorian Heritage Register. 

Particular Provisions  Clause 52.29 – A permit is required to alter access to a road 
in a Road Zone, Category 1 (Urquhart Street) 
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The following is also relevant to the consideration of the proposal: 

 Clause 45.03: Environment Audit Overlay - The recommended permit conditions 
require that an environmental audit is obtained prior to the commencement of the 
development. 

 Clause 45.06: Development Contributions Plans Overlay - The recommended 
permit conditions require payment of the Development Infrastructure and 
Community Infrastructure Levy prior to the issue of a Building Permit for the 
development. 

 Clause 52.06: Car Parking – The proposal provides car parking at the rate 
required by Clause 52.06. The recommended permit conditions ensure the 
design of car parking spaces complies with the car parking design guidelines of 
Clause 52.06-9. 

 Clause 52.34: Bicycle Facilities – The recommended permit conditions require 
the provision of 2 bicycle spaces for each dwelling in accordance with the bicycle 
facilities requirements of Clause 52.34 and the ACZ1. 

 Clause 65: Decision Guidelines 

 Clause 81.01: Documents Incorporated into this Scheme - Pentridge Village 
Design Guidelines and Masterplan August 2009 

Aboriginal Heritage 

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide 
for the protection of Aboriginal places, objects and human remains in Victoria. 

The site is located within a 50m buffer of a registered cultural heritage place which 
relates to the Ronald Bull Mural. The mural is located within F Division. No works are 
proposed to F Division as part of this application. The permit applicant has supplied 
evidence that the land has been developed for use as a prison and the potential for 
cultural heritage materials or objects to be present in immediately adjacent areas is 
unlikely as the site has been subject to significant ground disturbance and that 
preparation of a mandatory cultural heritage management plan is not required. 

2. Internal/External Consultation 

Public notification 

Notification of the application was undertaken pursuant to Section 52 of the Planning 
and Environment Act 1987 by: 

 Sending 243 notices to the owners and occupiers of adjoining and nearby land. 

 By placing 3 signs on the site with 2 at Urquhart Street and 1 at Wardens Walk. 

Council received no objections. 

It is noted that at the VCAT practice day hearing on 23 June 2017, the applicant 
requested that the Tribunal make a determination in relation to public notice. The 
Tribunal determined that the proposed development is exempt from notice because 
the proposal is generally in accordance with the Masterplan. Should objections be 
received at this late stage, they would not have rights in the VCAT process. 
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Internal/external referrals 

The proposal was referred to the following external agencies or internal 
branches/business units: 

External Agency Objection/No objection 

VicRoads No objection subject to conditions included in the 
recommendation.  

 

Internal 
Branch/Business Unit  

Comments 

City Strategy and Design 
Branch 

Council’s City Strategy and Design Branch raised a 
number of urban design issues with the initial 
proposal, including concerns relating to the interface 
with open space, the poor design of the central 
accessway and lack of clarity regarding changes to 
the north-south shared accessway as outlined in the 
Masterplan. These issues formed grounds of refusal 
and have now been addressed by the amended 
plans. 

In relation to the amended plans, additional urban 
design issues have been identified, primarily 
regarding the presentation of the development to 
Urquhart Street. These matters can be addressed by 
conditions and are discussed in detail in the ‘Issues’ 
section of this report. 

Strategic Transport and 
Compliance Branch 

No objections were offered to the proposal subject to 
modifications, which are addressed by conditions 
detailed in the recommendation.  

ESD Unit Council’s ESD Unit raised a number of deficiencies 
with the initial proposal, which are discussed in the 
‘Issues’ section of this report and addressed in the 
conditions detailed in the recommendation. 

Heritage Advisor No objections were offered to the proposal and it 
was noted that the retention of the walls of the 
central former exercise yard as a freestanding 
element is a positive outcome.  

3. Policy Implications 

State Planning Policy Framework (SPPF) 

The following State Planning Policies are of most relevance to this application: 

 Clause 9: Plan Melbourne 

 Clause 11.01- Activity Centres 

 Clause 11.02 Urban Growth 

 Clause 11.04 Metropolitan Melbourne 

 Clause 15.01 Urban Environment 

 Clause 15.02 Sustainable Development 

 Clause 15.03 Heritage 

 Clause 16.01 Residential development 
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Local Planning Policy Framework (LPPF) 

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

 Clause 21.01 Municipal Profile 

 Clause 21.02 Vision 

 Clause 21.03-1 Activity Centres 

 Clause 21.03-3 Housing 

 Clause 21.03-4 Urban Design, Built Form and Landscape Design 

 Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

 Clause 22.01 Neighbourhood Character 

 Clause 22.03 Car and Bike Parking and Vehicle Access 

 Clause 22.08 Environmentally Sustainable Development 

Council through its MSS, seeks substantial change through increased residential 
densities in the Coburg Activity Centre to take advantage of the excellent access to 
public transport and other services within this location. The proposal meets the 
objectives and strategies of the LPPF by providing increased housing with a scale 
and design that reinforces a pedestrian friendly street environment. The proximity of 
the site to a variety of public transport options and the provision of bicycle facilities on 
the site encourages less reliance on cars as a means of travel. 

The proposal is also considered to be an appropriate heritage outcome, noting that 
the townhouses within the former exercise yards and the setbacks from the 
bluestone wall as shown on the amended plans are generally consistent with the 
Heritage Victoria permit that has been issued for the site. 

The proposal enjoys strong strategic support at both State and Local level. 

Human Rights Consideration 

This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 

In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme and 
the merits of the application.  

Does the proposal satisfy the built form objectives of the ACZ1 and 
Masterplan? 

Building height 

The proposed building height is consistent with the 2-4 storey height envisaged in the 
ACZ1 and Masterplan. The eastern and western former exercise yards contain 
townhouses of 3 and 2 storeys respectively, which is consistent with the Heritage 
Victoria permit. The 4-storey height of the proposal at the south-eastern corner of site 
is anticipated by the Masterplan. 

Townhouse typology 

The proposal provides a townhouse style development in accordance with 
development principle 3.1.3 of the Masterplan. The majority of dwellings will have 
3 bedrooms, which provides a diversity of housing within the activity centre where 
apartment development that more typically delivers 1 and 2-bedroom housing stock 
is expected. 
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Basement parking 

The amended plans utilise the slope of the site to provide basement parking, which is 
a specific design direction for the site set out in the Masterplan. The basement 
parking also avoids the central vehicle accessway layout of the earlier proposal that 
was the source of a number of refusal grounds. 

Appearance (materials, articulation, massing etc.) 

The application proposes a contemporary form with high quality materials including 
bluestone to the visible parts of the basement level, natural timber lining to the 
ground and first floor walls and angled reveals, white render framing elements and 
dark wood-grained cladding to the uppermost level. The contemporary form will 
achieve a clear distinction from the existing heritage fabric while the use of traditional 
material such as stone and timber will be respectful of the heritage significance of 
D Division to the north.  

The Urquhart Street elevation is well articulated although lacks sufficient visual relief 
given the length of the building. The previous proposal included 2 physical breaks in 
the built form (in the form of pedestrian walkways from Urquhart Street), which split 
the building into 3 distinct masses. The amended plans feature only a single break 
with 2 larger masses either side. While it is not necessary for this elevation to present 
as either 2 or 3 masses, the size of the single break of the amended proposal is too 
small and not in proportion with the length of the 2 forms either side. This break 
should be exaggerated to ensure the development does not dominate Urquhart 
Street. This can be achieved by increasing the separation between the white 
rendered framing elements either side of the break at first floor level to match the 
separation at ground floor level (approximately 4.2 metres). The first floor walls of 
Dwellings TH05 and TH06 in this location (at the top of the stairs adjacent to the 
bedrooms) should then be setback from the street to match the ground floor setback 
below. These changes will give the appearance of a more substantial break in the 
built form and are included as a permit condition in the recommendation. 

Active frontages and passive surveillance 

The proposed development fronts both Urquhart Street and the future north-south 
shared accessway with individual and direct pedestrian access from the street. This 
strengthens the public realm by providing active frontages and passive surveillance 
in accordance with development principle 3.1.1 of the Masterplan. The ground floor 
level of dwellings fronting Urquhart Street and the future north-south shared 
accessway are raised above footpath level to provide privacy to future residents 
without compromising passive surveillance. The raised nature of the dwellings is 
supported, however, additional landscaping should be provided at ground level to 
soften the appearance of walls where dwellings are raised above footpath level. This 
is included as a permit condition in the recommendation. 

Does the proposal provide open space in accordance with the ACZ1 and 
Masterplan? 

Both the precinct map at sub-clause 5.10-1 of the ACZ1 and Figure 6(a) of the 
Masterplan and development principle 3.1.5 nominate that semi-public open spaces 
be provided on the subject site in the following locations: 

 A forecourt in the south-west corner of the site to act as a semi-public space on 
private land and to maintain view lines north from Elm Grove to the western end 
of D Division; and 

 A memorial garden in the north-east corner of the site in the location of the former 
burial ground. 

The plans refused by Council officers included smaller spaces than those set out in 
the ACZ1 and Masterplan, and proposed site services located within or adjacent to 
the open spaces.  
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The amended plans reduce the number of dwellings proposed by 2, which allows 
larger open spaces to be provided. Dwelling TH01 is setback approximately an 
additional 3 metres from the open space in the south-west corner of the site and 
dwelling TH22 is setback approximately an additional 2 metres from the memorial 
gardens in the north-east corner of the site.  

The interface of the proposed dwellings with the open spaces has also been 
improved. Site services have been relocated away from the open spaces and the 
northern elevation of dwelling TH22 facing the memorial garden includes high quality 
materials and an architectural expression matching those elevations facing the public 
realm. Windows at the upper levels facing onto the memorial garden will also provide 
an appropriate level of passive surveillance. The western elevation of dwelling TH01 
has not been provided at this stage, however the recommended permit conditions 
would require the submission of this elevation with a design to the satisfaction of 
Council. The driveway adjacent to this open space is also wider than necessary and 
a permit condition is recommended to reduce the width from approximately 6.8 
metres to 5 metres for a length of 7 metres at the entrance (i.e. the minimum required 
by the car parking design standards of the Moreland Planning scheme where 
connecting to a Road Zone). This will allow additional landscaping opportunities. 

Detailed landscape plans have also been submitted showing appropriate planting 
within both open spaces and throughout the site, noting that the design of the 
memorial gardens will require additional approval from Heritage Victoria. The open 
space to the south-west is shown to have planting and seating surrounding a central 
lawn area which could allow vehicles to park on the lawn. This should be 
discouraged through the provision of additional planting or seating along the western 
boundary of this space. This is included as a permit condition in the recommendation. 

Does the proposal respond appropriately to the heritage significance of the 
site? 

Given that no permit is required pursuant to the Heritage Overlay, heritage 
considerations are limited to how the parts of the proposal located outside the 
Heritage Overlay respond to the heritage related objectives of the Masterplan and 
ACZ1. 

The Masterplan requires that an open space area be provided in the south-western 
corner of the site to maintain identified viewlines from Elm Grove to D Division. As 
noted previously, the open space proposed in this location is considered to be 
consistent with the Masterplan. 

The ACZ1 seeks to ensure that development complements the form, scale, 
materials, colour and lighting of a heritage place on the same or adjoining site. As 
noted previously, the 2 to 4-storey height, contemporary form and high quality 
materials are considered to be appropriate to the heritage significance of the place. 
Furthermore, the landscape plans propose lighting to the internal pedestrian 
accessways designed to complement the heritage bluestone walls. 

Has adequate car and bicycle parking been provided?  

The application proposes a total of 72 spaces for the dwellings, which satisfies the 
Moreland Planning Scheme with respect to the provision of car parking. 

The dwellings will not be eligible for parking permits in the event that parking 
restrictions are imposed by Council on the street. This is included as a note on the 
planning permit in the recommendation.  

Subject to the recommended permit conditions, the proposal will comply with the 
bicycle parking requirements of the Activity Centre Zone, which requires 2 bicycle 
parking spaces for every dwelling with 2 or more bedrooms. 
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What impact does the proposal have on car congestion and traffic in the local 
area? 

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch 
assessed the previous proposal and considered that the development would result in 
a maximum of 52 additional vehicle movements per hour during the evening peak. 
This was not expected to cause traffic problems and it is noted that the amended 
plans reduce the number of dwellings proposed and could be expected to generate 
less traffic.  

What impact does the proposal have on cycling, bike paths and pedestrian 
safety, amenity and access in the surrounding area? 

The proposal provides an acceptable response to Council’s Local Planning Policy 
Clause 22.03 (Car and Bike Parking and Vehicle Access) as it: 

 Includes the construction of a new footpath along the northern side of Urquhart 
Street (subject to the recommended permit conditions). 

 Includes dwellings that front Urquhart Street and provide passive surveillance, 
which improves pedestrian safety. 

 Provides multiple pedestrian entrance points to the site, which improves 
walkability. 

 Provides 2 bicycle spaces for each dwelling (subject to the recommended permit 
conditions). 

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 

Council’s ESD Unit raised the following deficiencies with the initial proposal:  

 Insufficient information submitted to demonstrate Best Practice stormwater 
management. 

 Lack of external shading devices to north, east and west facing windows. 

 The preliminary NaTHERS energy rating fails to demonstrate that the building 
achieves best practice energy performance of an average of 6.5 starts or greater. 

 Bicycle facilities have not been provided at a rate of 2 to each dwelling in 
accordance with the Activity Centre Zone. 

No further information has been submitted with the amended plans, however it is 
considered that conditions of the permit can require these matters to be addressed to 
the satisfaction of Council officers. 

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 21.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community.  

The amended plans increase the number of adaptable dwellings from 1 to 3 
(dwellings TH07-TH09), which is considered to be an acceptable number for a 
development of this scale, also noting that each adaptable dwelling requires its own 
lift due to the townhouse typology and the resulting costs associated with this. 
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The townhouse typology also presents issues for providing visitable housing, as does 
the significant slope of the site, which results in stairs at the entrance of most 
dwellings and stairs within all dwellings. Notwithstanding this, the proposal is a 
significant improvement on the previous design that provided only a single dwelling 
with a ground level living room, compared to the current proposal which has 12 (not 
including the 3 adaptable apartments which are also considered visitable). The 
dwellings with ground level living spaces are potentially visitable by persons with 
limited mobility via the rear secluded private open spaces and internal pedestrian 
accessways. Confirmation that secondary access is available via the secluded 
private open spaces of dwellings TH01-TH06 and TH17 is included as a permit 
condition in the recommendation. It is noted that these dwellings do not feature a 
toilet at the same level as the living room, which prevents them from being 
considered fully visitable, however given the sloping site and townhouse form, on the 
balance of assessment against all aspects of the Moreland Planning Scheme, this is 
not considered to be fatal to the application.  

Does the proposal satisfy the requirements of Clause 55? 

Clause 55 is not strictly applicable to the proposed development given the zoning of 
the land. In the ACZ1 it is included as a ‘decision guideline’ only. Accordingly, it is 
considered to provide useful guidance for the development, particularly in relation to 
matters of internal amenity, noting that there are minimal off-site amenity impacts due 
to the location of the site. The proposed development complies with the objectives of 
Clause 55 subject to the recommended permit conditions. Key issues from the 
Clause 55 assessment are discussed under the headings below.  

Internal views (Clause 55.04-7 - Standard B23) 

 Objective: To limit views into the secluded private open space and habitable 
room windows of dwellings and residential buildings within a development. 

 Standard: Windows and balconies should be designed to prevent overlooking of 
more than 50 per cent of the secluded private open space of a lower-level 
dwelling or residential building directly below and within the same development. 

The first floor north facing balconies of dwellings TH06-TH10 will directly overlook the 
secluded private open spaces of the dwellings to the north (dwellings TH23-TH27). 
Screening to the northern side of these balconies should be provided and is included 
as a permit condition in the recommendation. It is noted that the balconies are 
9 metres from habitable windows of the dwellings to the north, which is considered 
sufficient separation to provide a reasonable degree of privacy and therefore 
screening is required only to prevent the views down into secluded private open 
space. 

Solar access to open space (Clause 55.05-5 - Standard B29) 

 Objective: To allow solar access into the secluded private open space of new 
dwellings and residential buildings. 

 Standard: The southern boundary of secluded private open space should be set 
back from any wall on the north of the space at least (2 plus 0.9h) metres, where 
‘h’ is the height of the wall. 

The secluded private open spaces on the southern side of the dwellings TH23-TH27 
do not comply with the above standard. For a development of this scale, it is not 
always practical to avoid locating secluded private open space on the southern side 
of every dwelling, particularly for a site such as this which is constrained by the 
heritage bluestone walls. In this case, the proportion of dwellings with limited solar 
access to their open spaces is considered to be acceptable and the objective is met. 
It is noted that dwellings TH32-TH36 also have ground level secluded private open 
space on their southern sides, however these dwellings also include north facing 
balconies connected to the main living areas, which do comply with the standard.  
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Storage (Clause 55.05-6 - Standard B30) 

 Objective: To provide adequate storage facilities for each dwelling. 

 Standard: Each dwelling should have convenient access to at least 6 cubic 
metres of externally accessible, secure storage space. 

A note is provided on the plans indicating compliance with this standard, although the 
exact location of the storage spaces has not been shown. A requirement to show the 
location of storage is included as a recommended permit condition.  

Is the site potentially contaminated? 

The site is affected by an Environmental Audit Overlay. A condition is contained in 
the recommendation requiring an Environmental Audit to be undertaken before the 
development commences. This will ensure that the site is remediated to an 
appropriate standard to ensure the land is safe for future residents. 

5. Officer Declaration of Conflict of Interest 

Council officers involved in the preparation of this report do not have a conflict of 
interest in this matter. 

6. Financial and Resources Implications 

Nil. 

7. Conclusion 

The amended proposal achieves the objectives of the ACZ1 and Masterplan in terms 
of the proposed building height, townhouse typology, layout of the development, 
interface with Urquhart Street and provision of open space areas. In terms of 
heritage, development within the former exercise yards and setbacks from the 
heritage bluestone walls are generally consistent with plans previously approved by 
Heritage Victoria, noting that the revised plans will require further Heritage Victoria 
approval. The proposed dwellings will have a high degree of internal amenity and 
comply with the objectives of Clause 55 (ResCode). Furthermore, it is noted that the 
application received no objections following notification. 

On the balance of policies and controls within the Moreland Planning Scheme, it is 
considered that the proposal, as amended, should be supported at VCAT subject to 
the conditions included in the recommendation of this report. 

 

Attachment/s 

1⇩   Location Plan - 19 Urquhart Street, Coburg - MPS/2016/463 D17/287021  
2⇩   Development Plans - 19 Urquhart Street, Coburg - MPS/2016/463 D17/287033  
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