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DED46/16 11 URQUHART STREET, COBURG - PLANNING 
APPLICATION MPS/2011/12637/B (D16/159948) 

Director Planning and Economic Development 
City Development         
 
  

Executive Summary 
The application seeks approval to amend Planning Permit No. 2011/12637A issued by the 
Minister for Planning.  The proposal seeks to increase the number of storeys from seven to 
eight, provide a roof top terrace, increase the number of dwellings, alter the internal layout 
and external appearance of the building and reduce car parking requirements. The 
application was advertised and 19 objections were received.  The main issues raised in 
objections are height, impact on heritage, aesthetics, overlooking, overshadowing and 
reduction of car parking. 

A Planning Information and Discussion meeting was held on 23 May 2016.  No changes 
were made to the proposal following the meeting. 

The key planning considerations are: 

• The proposal’s consistency with the Activity Centre Zone; and 
• The proposal’s consistency with the Pentridge Village Design Guidelines and Masterplan 

2009 

On 17 May 2016 the permit applicant lodged a review at VCAT against Council’s failure to 
determine the application, despite public notice being complete and after a Planning 
Information and Discussion meeting had been scheduled at Council offices. The Tribunal 
has scheduled a compulsory conference to be held 21 July 2016 and a three day hearing 
date commencing 31 August 2016. 

The proposal fails to respond to the Pentridge Village Design Guidelines and Masterplan 
2009 (the ‘Masterplan’) as it does not ensure that the new building does not detract from 
G Division when viewed from Wardens Walk. The proposal’s overall height is inconsistent 
with the Activity Centre Zone (ACZ) as it fails a number of the design requirements that 
should be demonstrated where a proposal seeks to exceed the maximum building height. 

It is recommended that Council’s submission to VCAT be that no permit is granted for the 
amendment application. 
 

Recommendation 
The Urban Planning Committee resolve: 

That Council’s position at the Victorian Civil and Administrative Tribunal is that no planning 
permit issue for the amendment to Planning Permit No. 2011/12637A, subject to the 
following grounds of refusal: 

1. The proposal fails to accord with Sub-clause 4.4 of Schedule 1 of the Activity Centre 
Zone and the direction of the Pentridge Village Design Guidelines and Masterplan 
2009 which seeks to ensure that the additional height does not have an adverse 
impact on the heritage values and does not detract from G Division when viewed from 
Wardens Walk. In particular, 

a) the additional storey contributes to a building bulk that will detract from views of 
G Division when viewed from Warden’s Walk; and 

b) the form and colour of the building means that the building competes visually 
with the historic G Division building. 
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2. The proposal fails to accord with Clauses 2.0 and 4.4 of Schedule 1 of the Activity 
Centre Zone for the following reasons: 

a) The proposal does not include a commitment to provide affordable housing for 
people in the lowest 40% of income groups; 

b) The proposal does not include a commitment to the provision of adaptable 
housing designed in accordance with the requirements of AS4299 which is 
inconsistent with Objective 9 of Clause 21.03-3 Housing of the Moreland 
Planning Scheme. 

c) The Sustainable Management Plan (SMP) for the proposal fails to demonstrate 
that the building is designed to meet best practice standards for Environmentally 
Sustainable Design (ESD), also sought by directions of the Pentridge Village 
Design Guidelines and Masterplan 2009 as: 

i. it does not reduce total greenhouse gas emissions through renewable 
energy generation such as the use of solar photovoltaic panels; 

ii. it does not commit to a minimum of 70% recycling of construction waste; 
and 

iii. it does not commit to the use of low volatile organic compounds (VOC) to 
achieve best practice sustainability. 

3. The proposal fails to ensure adequate daylight to dwellings in accordance with 
Council’s draft Clause 22.07-4.3 (Planning Scheme Amendment C142) given the 
density, layout and design of dwellings reliant on battleaxe configurations that are not 
clear to the sky. 
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REPORT 

1. Background 
Subject Site  
The subject site formally comprises both 11 and 13 Urquhart Street, Coburg. This 
amendment seeks to remove the land at 13 Urquhart Street from the planning permit 
with all of the proposed buildings and works now relating to 11 Urquhart Street only. 

The site at 11 Urquhart Street is located on the north side of Urquhart Street and is 
close to the intersection with Elm Grove. The site is currently vacant with the 
exception of bluestone walls around its perimeter to the north, south and west. The 
site has a frontage of 31.33 metres and a depth of 73.87 metres with an overall site 
area of approximately 2,314 square metres. 

The site has vehicle access through an existing opening and gate to Urquhart Street.  

There are two restrictive covenants indicated on the Certificate of Title requiring 
maintenance of heritage fabric and provision of a museum in D Division and another 
that relates to an already developed portion of the estate. 

Surrounds 
To the immediate east is 13 Urquhart Street which is land now within Council’s 
ownership with construction commenced for a childcare centre. 

To the north are two four storey recently constructed apartment buildings that are 
part of the redevelopment of the Pentridge estate. 

To the immediate west is the Holy Trinity Anglican Church complex and north-west of 
the site is St Paul’s Primary school.  These properties are affected by a heritage 
overlay included in the Victorian Heritage Register. 

To the south on the opposite side of Urquhart Street is the Coburg Primary School. 
To the south-west is the Kildonan Uniting care complex which includes a community 
garden as part of Pepper Tree Place. 

On-street car parking is located at the site’s frontage. There are no street trees to the 
Urquhart Street frontage. 

A location plan forms Attachment 1
The Proposal 

. 

The applicant submitted the request to amend Planning Permit No. 2011/12637A to 
Council pursuant to Section 72 of the Planning and Environment Act 1987.  

Consideration of this proposal is confined only to the changes applied for in this 
amendment application.  Previous elements of the original planning application 
cannot be re-assessed. 

The following summarises the amendments to the proposal that are the basis of this 
assessment and include: 

• The overall building height increased from seven storeys (25 metres building 
height including the rooftop services) to eight storeys (being 24.87 metres to the 
top of the parapet and 28.10 metres to the rooftop services) 

• Changes to the building envelope including provision of terraces at first floor in 
lieu of these at the ground level and minor changes, generally increases, to the 
side and rear setbacks 

• Changes to the design and external appearance of the building 
• Rearrangement of the dwelling layouts and sizes 
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• Provision of a roof top terrace of approximately 245sqm 
• Removal of a lower basement level containing storage 
• Car parking provided at both basement and at grade 
• External finishes consisting of precast concrete 

 Approved Proposed Change 
Number of dwellings 
 

130 
96 x 1 bedroom 
34 x 2 bedroom 

148 
81 x 1 bedroom 
67 x 2 bedroom 

+ 18 dwellings 

Offices 1543sqm 
(this comprised land 
at 13 Urquhart Street 

and provision of 
offices at ground floor 
of 11 Urquhart Street) 

0 - 1543sqm 

Car spaces 145 120 - 25 car spaces 
Bicycle spaces 54 52 - 2 spaces 
Basement levels 3 2 - 1 level (of 

storage) 

Heritage elements of the application such as enlarging and providing openings in the 
bluestone wall which is on the Victorian Heritage Register form part of an application 
currently being considered by Heritage Victoria. 

The key development plans form Attachment 2
Planning Permit and Site History 

. 

Development Permit 
The Minister for Planning as the Responsible Authority for the Pentridge estate 
approved Planning Permit No. 2011/12637 on 30 January 2012 for a seven storey 
apartment building (165 dwellings) and use of the G Division buildings for offices 
(totalling 1049sqm) and provision of 176 car parking spaces. The building ‘wrapped’ 
around the north and south of G Division.  

An amendment to Planning Permit No. 2011/12637 was approved by the Minister for 
Planning on 30 July 2013, this permit remains valid. The amendment made the 
following changes to the proposal: 

• Removed the building from ‘wrapping’ around G Division 
• Included re-use of historic G Division buildings for a childcare centre 
• Reduced dwelling numbers from 165 to 130 
• Reduced car parking from 176 to 145 spaces 
• Increased the ground level office tenancies from four to eight 
• Included an additional basement level to contain storage for the apartments 
• Removal of 20 car parking spaces associated with the childcare centre 

Subdivision permit 
Whilst the Minister was the Responsible Authority for development permits Council 
retained authority for subdivision of the site. Council approved the subdivision of the 
land into two lots with Planning Permit SP/2013/48 granted on 14 August 2013. This 
resulted in this site being separated from the childcare centre site and changed the 
legal address of the land which is now described as 11 Urquhart Street, Coburg.  
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Heritage Permit 
A heritage permit application for a seven storey building on the site was first lodged 
with Heritage Victoria in 2011. This building ‘wrapped’ around the north and south of 
G Division and for this reason Council officers advised Heritage Victoria that they had 
concerns with the building ‘dominating’ G Division. Heritage Victoria issued a permit 
for the seven storey building in 2012. This heritage permit expired in January 2016. 

Heritage Victoria wrote to Council on 9 February 2016 providing a copy of an 
application for a heritage permit that they have received for construction of an eight 
storey building (plus roof top level) at 11 Urquhart Street, Coburg. Council’s response 
to Heritage Victoria was reported to the 9 March 2016 Council meeting (DED13/16) 
where Council resolved to make a submission objecting to the application. Upon 
receipt of additional 3-dimension elevation plans, provided to Council from Heritage 
Victoria on 7 April 2016, Council’s Urban Planning Committee resolved to make an 
additional submission to Heritage Victoria that the application is not consistent with 
the Masterplan direction as it does not ensure that the new building does not detract 
from G Division when viewed from Wardens Walk. 

At the time of writing this report, Heritage Victoria has advised Council that they have 
yet to make a decision on this application. 

Statutory Controls – why is a planning permit required? 

Control Permit Requirement 
Activity Centre Zone 
Schedule 1 

‘Dwelling’ is a Section 1 use in the zone, meaning that a 
permit is not required for the use.  
A permit is required to construct a building or carry out 
works pursuant to Clause 37.08-5. 

Particular Provisions 
Clause 52.06 Car 
Parking 
 
 

A permit is required to reduce the car parking requirements 
from 148 car spaces to 120 car spaces. Due to its Activity 
Centre status, the site is affected by Parking Overlay 
schedule 1 which applies the ‘Column B’ parking rates as 
set out at Clause 52.06.  Therefore there is no statutory 
requirement to provide visitor car parking. 

Clause 52.29 Land 
Adjacent to a Road 
Zone, Category 1 

A permit is required to create/alter access to a Road in a 
Road Zone Category 1. 
 

Clause 43.01: Heritage Overlay 
Clause 43.01: Heritage Overlay Schedule 47 affects the site. Pursuant to Clause 
43.01-2, no planning permit is required under the Heritage Overlay to develop a 
heritage place which is included on the Victorian Heritage Register. This means that 
Council’s consideration of the application cannot include the provisions of Clause 
43.01 Heritage and Council’s Local Heritage Policy at Clause 22.06. 

Instead, a separate application for a permit must be made to Heritage Victoria where 
a site is included on the Victorian Heritage Register and as outlined, this is pending. 
Elements of this proposal that form Heritage Victoria’s assessment and are not part 
of Council’s assessment include the widening of and embellishments to the 
bluestone wall.  

The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

• Clause 45.03 Environment Audit Overlay 
• Clause 45.06 Development Contributions Plan Overlay 
• Clause 45.09 Parking Overlay 
• Clause 52.35 Urban context report and design response for residential 

development of four or more storeys  
• Clause 52.36 Integrated public transport planning 
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2. Internal/External Consultation 
Public Notification 
Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

• Sending 392 notices to the owners and occupiers of adjoining and nearby land 
• By placing a sign on the 11 Urquhart Street frontage of the site 

Council has received 19 objections to date. Two of these objections were received 
from the Property Services Branch and the Maternal and Child Health Branch of 
Council. 

A map identifying the location of objectors forms Attachment 1.

• Impact on heritage 

 The key issues 
raised in objections are: 

• Height and visual impact 
• Aesthetics and design not in keeping with the area or heritage 
• Reduction in car parking, increase in traffic and loss of existing on street spaces 
• Council conflict with reducing car parking rates 
• Small dwelling sizes 
• Provision of a wholly residential building and no mix of uses 
• Alterations and damage to bluestone wall / Structural assessment of bluestone 

walls 
• Lack of social/affordable housing 
• Overdevelopment 
• Amenity Impacts - Overlooking/Overshadowing (to Coburg Primary School and 

future childcare centre) 
• Lack of demand and dwelling diversity  
• Impact on infrastructure 
• Construction issues 
• Issues after occupation 
• Loss of views 
• Lack of green space 
• Interpretative strategy 
• Masterplan review and decision making 

A Planning Information and Discussion meeting was held on 23 May 2016, chaired 
by an independent planning consultant, and attended by 14 residents and objectors, 
representatives for the applicant and Council Planning Officers. The meeting 
provided an opportunity to explain the application, for the residents and objectors to 
elaborate on their concerns, and for the applicant to respond. 

Internal/External Referrals 
The proposal was referred to the following external agencies or internal 
branches/business units: 

External Agency Objection/No objection 
VicRoads No objections or comments were made in relation to 

the application.  
Director of Public 
Transport 

No objection to the application. 
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Internal 
Branch/Business Unit  

Comments 

City Strategy and Design 
Branch 

No objections were offered to the proposal noting 
that the visual bulk is a strong contrast in built form 
to its surrounding context. However, the designs’ 
linear facade play, use of curves and the vertical 
alignment of cavities help create vertical breaks that 
reduce focus on the horizontal plane. This is clear 
particularly when seen from Urquhart Street. 

Strategic Transport and 
Urban Safety Branch 

No objections were offered to the proposal subject to 
modifications, which would form conditions in the 
event that a permit was to issue.   

ESD Unit Council’s ESD Officer has raised concerns that the 
proposal fails to demonstrate that it achieves best 
practice ESD commitments. This is detailed at 
section 4 of this report. 

Council’s Heritage Advisor has been consulted in the preparation of this report which 
has informed Council’s response on the application being considered by Heritage 
Victoria. 

3. Policy Implications 
State Planning Policy Framework (SPPF) 
The following State Planning Policies are of most relevance to this application:  

• Clause 9: Plan Melbourne 
• Clause 11.01- Activity Centres 
• Clause 11.02 Urban Growth 
• Clause 11.03 Open Space 
• Clause 11.04 Metropolitan Melbourne 
• Clause 13.03 Soil Degradation 
• Clause 13.04 Noise and Air 
• Clause 15.01 Urban Environment 
• Clause 15.02 Sustainable Development 
• Clause 16.01 Residential development 
• Clause 16.02 Housing Form 

Local Planning Policy Framework (LPPF) 
The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

• Clause 21.01 Municipal Profile 
• Clause 21.02 Vision 
• Clause 21.03-1 Activity Centres 
• Clause 21.03-3 Housing 
• Clause 21.03-4 Urban Design, Built Form and Landscape Design 
• Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

• Clause 22.01 Neighbourhood Character 
• Clause 22.03 Car and Bike Parking and Vehicle Access 
• Clause 22.06 Heritage 
• Clause 22.07 Development of Four or More Storeys 
• Clause 22.08 Environmentally Sustainable Development 
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Reference Documents 
Pentridge Village Design Guidelines and Masterplan 2009 

Planning Scheme Amendments 
Amendment C142 – Moreland Higher Density Design Code 
Amendment C142 seeks to introduce the Moreland Apartment Design Code (MADC) 
into the Moreland Planning Scheme. The amendment has been adopted by Council 
and submitted to the Minister for Planning. The Planning Panel endorsed aspects of 
MADC are considered to be seriously entertained planning policy and are given 
significant weight in the assessment of planning proposals. 

Human Rights Consideration 
This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 
In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
including Amendment C142 (the MADC), objections received and the merits of the 
application. The proposal satisfies the relevant planning policies and the provisions of 
the Moreland Planning Scheme and Masterplan except for the additional storey. It is 
significant that the additional storey does not demonstrate an appropriate response 
to policy that seeks community benefits from increased heights.  

Does planning strategy support the proposed use and development in this 
location? 
Council through its MSS, Activity Centre zoning and Masterplan, seeks increased 
residential densities in this location, to take advantage of the excellent access to 
public transport and other services in this locale. 

Council’s Neighbourhood Character Policy (Clause 22.01) supports substantial 
change and creation of a new character of increased scale associated with increased 
density in this designated Principal Activity Centre. The proposal enjoys strong 
strategic support at both State and Local level, notably being the Activity Centre Zone 
and Masterplan that encourage increased densities to support the mixed use and 
tourism focused precinct. 

Does the proposal respond to the preferred building height, form and 
appearance to the public realm? 
The ACZ includes this site in Precinct 10, which has an objective that seeks to 
facilitate a variety of uses, utilising existing heritage buildings and increase densities. 
To support this objective there are Precinct guidelines that anticipate tower buildings 
to Urquhart Street, active frontages and promote a clear transition to the lower built 
form. 

Building Height 
The approved building is a seven storey building with a total height of 25 metres 
(including the rooftop services). The proposal seeks to construct eight storeys, with a 
total building height of 28.10 metres (including the rooftop services) above the 
ground. This extends approximately 3 metres above the approved seven storey 
height. 

The Masterplan identifies building height of between five and seven storeys at this 
site, it also identifies a level of rooftop services. Clause 4.4 of the ACZ1 identifies that 
if roof top services do not exceed 3.6 metres in height or occupy more than 50% of 
the roof area, then these structures do not count in calculating the overall building 
height. 
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This proposal has a lift core that exceeds 3.6 metres being 3.95 metres above the 
highest parapet element and 4.86 metres above the roofline. Therefore the height 
associated with rooftop structures is included in the overall building height totalling 
28.10 metres.   

Clause 4.4 of the ACZ1 sets out considerations where an application seeks to 
exceed the heights nominated in the ACZ1. The proposal is consistent with some of 
these such as the increased density supporting the vision for the activity centre and 
the provision of additional height which in part results in specific design benefits 
through provision of recreational space for occupants. 

As detailed, Heritage Victoria is the Responsible Authority to consider the 
appropriateness of buildings and works on this Victorian Heritage Registered site. 
However, in departing from the seven storey height nominated in the ACZ, 
Clause 4.4 specifies that the additional height should not have an adverse impact on 
heritage values. Therefore Council can consider the impact of the proposal on the 
heritage on adjoining properties. 

The Masterplan provides guidance on this matter and sets out the below specific 
design objectives for this site including: 

• Development height in this area should respect the existing elements including 
G Division and the surrounding walls. New building forms should be sited 
predominantly west of the existing heritage buildings and not detract from the 
existing heritage buildings when viewed from Warden’s Walk. 

• New building forms should generally range in height up to 5-7 storeys dependent 
on a detailed site analysis to allow consideration of how heritage elements and 
views of heritage elements will be conserved and integrated into detailed 
development design. 

The additional building height associated with accommodating an eight storey and 
rooftop services (which are not depicted in the perspectives) result in the proposed 
building detracting from the existing heritage buildings. Additionally the architectural 
form and colour result in the proposal competing with the austere appearance of 
G Division when viewed from Wardens Walk. 

It is acknowledged that the building height proposed does not differ significantly from 
that which was approved previously. However, a seven storey building on this site 
(rather than the eight storeys proposed) is considered to respond more appropriately 
from a heritage perspective, having regard to the impacts on G Division. 

For these reasons, the building’s bulk and its form and colour which detract from 
views of G Division when viewed from Warden’s Walk are reflected in the grounds 
contained in the report’s recommendation. 

Furthermore, the proposal is inconsistent with a number of the policy aspirations set 
out at Clause 4.4 which seek to facilitate benefits to the community where buildings 
exceed the nominated heights. These deficiencies include: 

• The proposal does not meet best practice ESD performance equivalent to Green 
Star Best Practice. The proposal fails to incorporate the use of water sensitive 
urban design and reduce total operating potable water use and stormwater re-use 
(which is also an outcome sought by the Masterplan including appropriate 
building materials to maximise energy conservation) 

• Whilst the applicant has advised that they will review the provision of affordable 
housing, the proposal does not include a commitment to provide affordable 
housing for people in the lowest 40% of income groups  

These deficiencies are reflected in the recommendation to this report. 
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Form and appearance to the public realm 
One of the objectives of the Activity Centre Zone (ACZ) is to support a mix of uses 
including active spaces at ground level to create and reinforce an active and 
pedestrian friendly street environment. This amendment proposes to remove the 
office components at ground floor and provide a wholly residential building. 

This is appropriate as the site is enclosed from the street by a bluestone wall and any 
commercial uses at ground floor would provide limited activation of this interface due 
to this site constraint. 

The proposal is consistent with a number of public realm outcomes sought by 
Schedule 1 to the ACZ such as: 

• It retains heritage fabric and provides a contemporary architectural response; 

• Ensures high quality internal amenity particularly with respect to daylight access 
and natural ventilation (this is discussed in more detail below); and, 

• Car parking provided at the ground level is largely concealed from view from the 
street by the existing bluestone wall and does not dominate the street frontage or 
diminish opportunities for street activity. 

The proposal is also consistent with a number of other public realm outcomes sought 
by the Masterplan including: 

• Retention of views lines north from Elm Street to G Division; 
• The materials, finishes and form establish a clear distinction between new and 

existing structures; and, 
• Integration of water sensitive urban design features within the proposal. 

In summary, there is a policy desire for contemporary architectural responses within 
the Activity Centre. However both the ACZ and Masterplan identify that any 
architectural response must be moderated to respond to the heritage characteristics 
of Pentridge. Whilst there is architectural merit in the proposed design, it fails to 
appropriately respond to the adjacent heritage building and views from Wardens 
Walk as set out in the grounds forming the recommendation to this report. 

Does the proposal comply with the adopted MADC and Clause 22.07? 
The largest departure from the requirements of MADC is with respect to building 
separation. MADC sets out setbacks from property boundaries that buildings should 
achieve so that dwellings will obtain appropriate daylight and views. The application 
seeks a variation ranging from 0.12 metres – 2.88 metres to the rear boundary and 
0.03 metres – 5.66 metres to the side boundaries. As noted, the building envelope at 
a seven storey scale has been approved. The proposed side and rear setbacks to 
property boundaries are slightly reduced from the approved building envelope. The 
variations are therefore acceptable. 

It is also noted that given the zoning and historic nature of buildings to the east and 
west, and the single storey child care centre currently under construction to the 
immediate east of the site, the likelihood of these sites being developed to a higher or 
similar scale as this site is unlikely. Therefore the proposed building makes efficient 
use of the land and will in this instance, benefit from daylight and views from the 
adjacent properties. 

It is positive that the proposal does not include any borrowed light arrangement but a 
high proportion, being 52 dwellings contain battleaxe configurations. Dwellings 
1.06-7.06 and 1.08-7.08 contain battleaxe configurations to bedrooms that comply 
with the MADC size requirements. Whilst some of these bedroom windows are partly 
enclosed to the side by the facade treatment, the rooms receive adequate daylight 
access and views assisted by these windows being open to the sky. 
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In contrast there are 38 dwellings (G.01, G.02, G.07, 1.02–7.02, 1.12-7.12, 2.14-7.14 
and 1.17-7.17), equivalent to 25% of the dwelling stock, that contain battleaxe 
configurations that comply with the size requirements but are not open to the sky. 
This results in dwellings with projections extending between 2.7 – 3.6 metres beyond 
the glazing in addition to the length of the battleaxe which is a further 1.8 – 2.3 
metres from the building edge. Condition 1.A.a) of the approved Planning Permit 
requires that amended plans show the ‘detailed layout of all dwelling/commercial 
tenancies, ensuring that all dwellings have adequate daylight and ventilation.’ The 
plans considered by the Minister for Planning in the amended proposal illustrate a 
building envelope that contains void spaces that are clear to the sky. Therefore this 
proposal appears to increase the number of dwellings reliant on battleaxe 
configurations that are not clear to the sky. This indicates that the proposed density 
and dwelling layout is compromising the proposal’s achievement with Clause 
22.07-4.3. This forms a ground of refusal that is detailed in the recommendation of 
this report. 

The proposal is generally consistent with the remaining design objectives and 
standards of MADC.  Notably: 

• Dwelling depths generally range from 8 metres to 10 metres where MADC 
requires depths that do not exceed 8 metres.  Daylight access to these dwellings 
is appropriate as the layouts of dwellings that exceed 8 metres generally 
incorporate entryways or kitchen storage where the reduced daylight does not 
affect the functionality of the dwellings. 

• Natural ventilation of the building and dwellings is maximised with a corridor 
window and dwelling layouts that allow breeze paths from one room to another. 

• The apartment levels provide an overall height of 2.95 metres and will allow the 
internal ceiling height to be at least 2.65 metres. 

• The dwelling typology contains one and two bedrooms some provided with two 
bathrooms. The sizes range from 50.4sqm – 57.6sqm for a one bedroom and 
65.3sqm – 79.7sqm for a two bedroom which meets the respective MADC 
requirements of 50sqm and 65sqm. 

• With the exception of dwellings fronting Urquhart Street, all balconies achieve a 
minimum depth of 2 metres. The dwellings fronting Urquhart Street have 
balconies that wrap around the corners of the building so the overall size and 
dual outlooks provide functional private open space. The sizes of the balconies 
range from 6.5sqm to 15.3sqm and do not meet the MADC sizes of 8sqm for a 
one bedroom dwelling and 10sqm for a two bedroom dwelling. This non-
compliance equates to just over half the dwelling stock (77 dwellings). A variation 
is acceptable in this instance as this is an amendment and at the time of approval 
of the dwellings the requirement of 8sqm balconies for each dwelling was largely 
met and communal space through a roof top terrace provides additional 
recreational opportunities. 

• The recreational area provided by rooftop totals approximately 245sqm. MADC 
recommends provision of 2.5sqm per each dwelling which equates to 370sqm. 
The departure from this requirement is appropriate as each dwelling is also 
provided with individual private open space. The functionality and layout of the 
rooftop area provides for a range of uses for large and smaller groups and 
barbeque and planting areas. 

• The non-compliance is off-set by convenient access to large areas of passive and 
active recreation space including McDonald’s Reserve to the east end of 
Urquhart Street and Bridges Reserve and Coburg Leisure Centre to the south 
side of Bell Street. 

• A clearly identifiable pedestrian entry is located at the front of the building with 
secondary path provided to ground level dwellings. 
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Has adequate car and bicycle parking been provided?  
This application is an amendment to an existing planning permit.  At the time that the 
Minister for Planning considered the original permit application, Clause 52.06 Car 
Parking required greater provision for parking. Since that time Clause 52.06 
requirements for this site have been revised including: 

• A State wide change to Clause 52.06 to reduce the parking rate for developments 
of four or more storeys so than one car space instead of two are required for 
each dwelling; and 

• A Council amendment (C123) to include the site within a Parking Overlay so that 
visitor car parking is not required. 

The below table identifies the change in statutory car parking requirements at the site 
for each proposal. 

 Previous Clause 52.06 statutory 
requirements 

Current Clause 
52.06 statutory 
requirements 

Change in 
statutory 
demand 

 Original 
application 

Amended 
application 

  

 330 car spaces 
for 165 

dwellings 

260 car spaces 
for 130 

dwellings 

148 car spaces 
for 148 dwellings 

112 – 182 
car spaces 

 65 car spaces 
for 1849sqm of 

office at 3.5 
spaces per 
100sqm net 
floor area 

52 car spaces 
for 1543sqm of 
office at 3.5 car 
spaces to each 

100sqm net 
floor area 

No offices proposed 65 – 52 
car spaces 

Total 
Provided 

176 car spaces 145 car spaces 120 car spaces - 

Statutory 
Reduction 

219 car spaces 167 car spaces 28 car space - 

As identified in the table above, the previous planning applications approved a 
reduction up to 219 car spaces from the formal statutory requirements. Therefore this 
proposal which seeks a reduction of 18 statutory car parking spaces is a lesser 
reduction than previously approved.  Despite the change in Clause 52.06 
requirements the reduction of 18 car parking spaces is appropriate as: 

• A reduction of car parking requirements is appropriate in this activity centre 
setting which has convenient access to bus, tram and train and is encouraged by 
Council policy at Clause 22.03-3. 

• The traffic report submitted with the application and Council’s Development 
Advisor have identified that the reduced car parking rate is appropriate having 
regard to the site and surrounds. 

• Part of this amendment seeks removal of 20 car parking spaces associated with 
the childcare centre. This is appropriate as the childcare centre has obtained 
separate permit approval from the Minister for Planning and that approval 
requires no car parking on the land for the childcare centre use. 
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The approved proposal contains 54 bicycle spaces where as, this proposal seeks to 
provide 52 bicycle spaces. With the introduction of the ACZ, Sub-clause 10 of 
Schedule 1 identifies different bicycle rates that increase those required by 
Clause 52.24. These increased requirements apply to the additional 18 dwellings 
proposed and equate to at least 18 additional bicycle spaces. Therefore a minimum 
of 72 bicycle spaces should be provided at the land. Provision of only 52 spaces fails 
to achieve the policy outcomes envisaged by either the ACZ or Masterplan which 
seeks to ‘maximise opportunities for use of various modes of transport that minimise 
environmental impacts associated with motor vehicle use and car parks.’ 

Additionally, the applicant has submitted that occupants could use their storage 
space to store their bicycle and this could accommodate an increased number of 
bicycles at the land. This is not consistent with Council’s draft Clause 22.07-5.9-1 
which seeks to ensure that bicycle facilities are ‘convenient, accessible and safe’ and 
designed in accordance with Bicycle Network Victoria’s Bicycle Parking Handbook. 

What impact does the proposal have on car congestion and traffic in the local 
area? 
In relation to traffic impacts, both VicRoads and Council’s Strategic Transport and 
Urban Safety Branch have assessed the proposal and consider that the development 
will not result in vehicle movements that exceed the design capacity of the street. 
Whilst it is anticipated that this development is likely to generate 59 vehicle 
movements in each peak hour, it is recognised that development of the Pentridge 
estate has facilitated the construction of a new road, Pentridge Boulevard. This has 
resulted in approximately half the traffic that previously used Urquhart Street, now 
using Pentridge Boulevard. This has created additional capacity in Urquhart Street 
which can cater for this proposal. 

The proposal will result in the loss of two on-street car parking spaces to facilitate 
access to the driveway and pedestrian gate of this development. This is an 
acceptable outcome and does not warrant refusal of the application on this matter. 

The applicant’s traffic report recommends that a ‘watch for pedestrians’ sign is placed 
at the exit of the development and a ‘watch for vehicles’ sign is placed facing 
pedestrians along the frontage of the site. The latter sign would need to be placed on 
Council’s road reserve. Council does not support this outcome as the design of the 
accessway rather than signage, should address this potential conflict point and 
prioritise pedestrian movement over vehicles. Condition 27 of the approved Planning 
Permit requires that the applicant submit a functional layout plan of Urquhart Street to 
be submitted to VicRoads for approval. This is required to show proposed vehicle 
entry and egress to the development.  

Is the proposal accessible to people with limited mobility?  

Objective 9 of Clause 21.03-3 (Housing) is to increase the supply of housing that is 
visitable and adaptable to meet the needs of different sectors of the community. The 
proposal achieves visitable access because of the inclusion of lifts. Specifically 
objective 9.2 of Clause 21.03 seeks to encourage the provision of housing at ground 
level that can be ‘easily adapted to be lived in’ including entry paths, wider doorway 
and corridors and bedrooms, living area, kitchen, private open space and bathroom 
and toilet. The applicant has submitted an accessibility report that fails to nominate 
how many adaptable dwellings will be constructed as part of the development. It has 
stated that 14 dwellings are capable of being modified to be adaptable and illustrates 
a potential adapted layout of dwelling 2.17. The applicant has failed to make a clear 
commitment to the provision of adaptable dwellings as part of this proposal which is 
inconsistent with Council policy. Furthermore, the ‘adapted’ layout identified in the 
report requires a two bedroom dwelling to be downsized to one dwelling and the 
consolidation of two bathrooms into one. These works are proposed to be conducted 
post construction by an occupant requiring the altered design. These works are not 
‘easily’ adapted and fail to meet the intent of Clause 21.03-3, the ACZ and the 
Masterplan which seeks to increase the supply of accessible and adaptable housing. 
This non-compliance is reflected in the report’s recommendation. 
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Is the site potentially contaminated? 
The site is affected by an Environmental Audit Overlay and a condition of the existing 
permit requires that the land owner complete an Environmental Audit prior to the 
commencement of works. This will ensure that the site is remediated to an 
appropriate standard to ensure the land is safe for future residents. 

5. Response to Objector Concerns 
The following issues raised by objectors are addressed in Section 4 of this report: 

• Impact on Heritage 
• Height and visual impact 
• Aesthetics and design not in keeping with the area or heritage 
• Reduction in car parking, increase in traffic and loss of existing on street spaces 
• Small dwelling sizes 
• Provision of a wholly residential building and no mix of uses 
• Alterations and damage to bluestone wall / Structural assessment of bluestone 

wall 
• Lack of social/affordable housing 

Other issues raised by objectors are addressed below. 

Overdevelopment  
Whilst the proposal has guidance under both the ACZ and Masterplan to increase 
residential densities at the site, the height massing of the proposal’s interface with 
Wardens Walk does not ensure that the new building does not detract from G 
Division when viewed from Wardens Walk. For this reason, the proposal is 
considered to be an overdevelopment. 

Amenity Impacts - Overlooking/Overshadowing 
Sub-clause 4.4 of Schedule 1 to the ACZ identifies the following built form outcomes: 

• Buildings should enhance public spaces, provide high quality environments, limit 
off-site impacts and provide open space and landscaping (both communal and 
private) 

• Protect the amenity of properties adjoining the ACZ that are in a residential zone, 
including from the impact of unacceptable overshadowing and overlooking 

A number of concerns have been raised with respect to shadowing cast from the 
building and views that occupants will have to the adjoining school grounds to the 
north-west and south and to the childcare centre to the east.  The Moreland Planning 
Scheme provides higher regard to mitigate overlooking and overshadowing impacts 
within residential zones. The site is located within an Activity Centre Zone where 
there is anticipated to be a mix of uses and more intensive and dense urban form. 
There is no planning policy to mitigate overlooking or overshadowing at this site or 
surrounds within the Coburg Activity Centre. Consistent with this is Council’s draft 
Clause 22.07-5.6 that sets out expectation for privacy and overlooking to be 
minimised for residents in the proposed building or in adjacent buildings. 

Concern with respect to overlooking was also raised with the potential for undesirable 
occupants to be located in the proposed building with views to surrounding schools 
and the childcare centre.  In considering development of part of the Pentridge site 
located to the north, in Pentridge Village Pty Ltd v Moreland CC [2008] VCAT 1706 
(19 August 2008), the Tribunal Member stated at paragraphs 54 – 56 that: 
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54. I suspect that the perception that the proposed development 
provides opportunities for persons with bad intentions to overlook the 
school, particularly the playground, toilets and into the school building 
itself via the stairwell windows underlies parents’ concerns. The concerns 
are understandable given that small children are involved. However, 
there was no evidence presented to show that the residents of the 
proposed development are more likely to pose a threat to children than a 
person living somewhere else. 

55. The expectation that school grounds are private and will not be 
overlooked by neighbours is unreasonable. Although the outside 
playground areas are on private land, they are nonetheless part of a 
public domain of sorts. It is not a private place like a backyard. Rather, it 
is a place where activities can be expected to be observed by many 
people and this ought to be the expectation. 

56. It is also not uncommon for views towards school playgrounds to be 
available from public places like streets or from dwellings on private land 
that abut a school. Many school grounds can be easily observed from 
either the street or private properties and measures are not generally 
taken to prevent such views and opportunities for passive surveillance. 

Whilst views are provided over the adjoining childcare centre and schools, given the 
above decision of the Tribunal, the design outcome is considered acceptable.  

The planning framework considers the equinox on 22 September as the relevant 
measure for considering shadowing impacts, noting that shadowing will be worse in 
winter and better in summer.  This proposal will cast shadow at the equinox onto 
adjoining properties in the following manner: 

• The kerb of the southern side of Urquhart Street at 9am with shadow falling onto 
the road at all other times of the day. 

• From 9am to 10am shadow falls onto the church grounds of the Holy Trinity 
church to the west. By 11am shadowing onto this property is generally in line with 
the shadow cast by the bluestone wall. 

• At 1pm shadow is cast onto the childcare centre property falling onto the setback 
between heritage building and the eastern boundary. From 2pm-3pm shadow is 
cast onto the play areas of the childcare centre. 

These shadowing impacts are acceptable in the ACZ where planning policy 
encourages a mix of land uses and higher built forms.  Given the north-south 
orientation of the site, land to the immediate east and west will receive sunlight in the 
morning and afternoon hours respectively. Additionally, shadow cast from the 
proposed building is generally consistent with the shadowing proposed by the 
approved building. The shadowing associated with the additional height, being the 
rooftop terrace and services will fall onto the roof. For these reasons, policy at Sub-
clause 4.4 of the ACZ1 is considered to be met and the proposal ‘limit(s) off-site 
impacts’ proportionate with the scale of development anticipated by the zoning and 
Masterplan. 

A concern has also been raised with respect to shadowing onto solar panels 
proposed to be located on the childcare centre building. Council officers have 
confirmed that the location of proposed solar PV system has taken into account the 
anticipated height and consequent shadowing as set out in the ACZ. 
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Council conflict with reducing car parking rates 
A concern has been raised that Council has a conflict of interest in reducing car 
parking rates as it will raise revenue from any fines imposed on people that park 
illegally. Similarly, concerns have been raised with respect to people parking illegally 
within internal streets within the Pentridge estate such as Wardens Walk and 
Stockade Avenue. Vehicles, whether related to this or other developments in the 
street, can only park on the street in accordance with any parking regulations. The 
number of vehicles that can park on the street and at what time will be dictated by the 
parking restrictions and the availability of on-street car spaces. It is expected that the 
level of parking provided will cater for car ownership levels of the occupiers. Despite 
decisions on planning applications, people are required to park in accordance with 
the Road Safety Rules 2009 and signed restrictions. The potential for people not to 
park in accordance with relevant legislation or by laws does not warrant refusal or 
modification of this proposal with respect to this matter. 

Concerns have also been raised that the number of occupants is likely to exceed the 
number of bedrooms proposed in dwellings, therefore requiring greater car parking 
demand. Council’s consideration on this planning matter is confined to whether or not 
the site’s location and the proposal is suitable for the statutory parking rates to be 
reduced. 

Lack of demand and dwelling diversity 
The Victorian planning system does not enable Council to determine a planning 
permit application based on an assessment of demand. Whether or not a demand 
exists is not a relevant consideration on which Council can base a decision to either 
approve or refuse an application. 

A concern has been raised with respect to a lack of dwelling diversity.  The building 
proposes one and two bedrooms and ‘two plus bedrooms’ which provide two 
ensuites. No three bedroom dwellings are proposed. Council policy encourages the 
provision of three bedrooms in developments of 50 or more dwellings. Given this is 
an amendment seeking an increase of 18 dwellings and the previous approvals have 
not documented whether three bedroom dwellings were proposed, this does not form 
a ground for not supporting the application. 

Impact on infrastructure  
Concerns have raised the impact of additional dwellings on infrastructure, particularly 
increased pressure on sewerage and drainage utilities, public transport and open 
space. 

The site owner will be required to address infrastructure servicing demands of the 
additional dwellings as required by the various service agencies at the time of 
subdivision or connection of the development, including any service authorities’ 
requirements to contribute to the cost of upgrading trunk infrastructure. 

A concern has been raised that the development will increase pressure on public 
transport and that current services do not provide good east-west public transport 
options across metropolitan Melbourne. These services are delivered by the State 
Government and do not warrant refusal of this application on this matter, as the site’s 
location has good access to a range of public transport options. 

Construction issues 
Noise and amenity impacts during the construction process are not generally a 
planning matter. The Environmental Protection Act (s.48A(3)), provides noise control 
guidelines for commercial construction sites which set working hours and noise 
management expectations. Council’s General Local Law 2007 also includes 
provisions regarding control of noise associated with commercial and industrial 
building work. 
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Concern has been raised in relation to parking of tradespersons vehicles, potential 
closure of roads and footpaths during construction. Such closures are not a planning 
consideration. Closure or occupation of public spaces requires a Public Occupation 
Permit under Council’s General Local Law 2007. Council’s Environmental and Civic 
Assets Local Law 2006 requires an Asset Protection Permit to be obtained to ensure 
infrastructure assets within the road reserve are protected or repaired if damaged. 

A range of other approvals are required from Council’s City Infrastructure Department 
related to construction impact on public space. Consideration of such closure and 
notice as required is undertaken through these processes. 

Issues after occupation 
Post occupancy concerns have been raised with respect to noise from the rooftop 
terrace, light pollution and potential for rubbish to be thrown from balconies and that 
renters are likely to reside in the dwellings. 

Noise and lights associated with the dwellings are not uncommon and are reasonable 
in the ACZ that identifies this as a location suitable for an increase in dwellings. 

The potential for rubbish to be thrown from balconies cannot be substantiated and 
does not warrant refusal of the proposal. 

Whether dwellings are owner occupied or occupied by renters has no bearing on the 
assessment which relates to whether the building and density is suitable for the site 
and location. 

A concern has also been raised that the structures associated with the rooftop 
garden could pose a concern during windy conditions, however the construction of 
these features will be required to comply with the relevant building regulations. 

Loss of Views 
A concern has been raised that occupants within the existing building located to the 
north of the site will lose views to the south and across to Sydney Road. While the 
Victorian Civil and Administrative Tribunal has recognised that views can be a 
relevant amenity consideration, it has also held that there is no right to a view and 
that the weight to be given to the amenity impact of loss of views is diminished where 
no planning control applies encouraging retention or sharing of views. There is no 
specific policy or provision regarding views within the Moreland Planning Scheme. In 
this context, it is not considered that the extent of loss of view in this case does not 
warrant a variation to, or a ground for opposing the proposal. 

Lack of green space 
Concerns have been raised that the building envelope and design response fails to 
provide green space within the development. The approved side and rear setbacks 
restrict opportunity for at ground planting and this amendment proposes to provide 
communal recreational areas at the rooftop. The lack of green space as part of this 
application does not warrant a ground for opposing the proposal, noting that the 
Masterplan identifies the provision of ‘green space’ throughout the Pentridge estate 
but not on this site. 

Interpretative strategy 
Objectors have suggested that the site could facilitate an interpretative strategy or 
display of the former use of the land as a psychiatric centre. For any display to be 
publicly visible it would sit on or beyond the bluestone wall. The suitability of the 
placement of a feature is appropriate to be considered by Heritage Victoria in their 
assessment of their proposal.   
Masterplan review and decision making 
Concerns have been raised regarding the lack of transparency and consultation in 
decision making at the Pentridge estate including querying the status of any 
Masterplan review. 
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During his time as Responsible Authority for the Pentridge estate, the Minister for 
Planning issued a number of permits where public notice was either exempt or was 
not determined to be required. 

Upon the Responsible Authority status for the land returning to Council, a request 
was made to the Minister for Planning to review the approved Masterplans for the 
Pentridge redevelopment sites. On 23 March 2016, the Minister wrote to Council and 
advised that he will not be initiating a review of the Masterplans. The Minister further 
advised that Council, as the Responsible Authority is best placed to undertake a 
review of the Masterplans. 

6. Officer Declaration of Conflict of Interest 
Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 
Nil. 

8. Conclusion 
On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Council’s position to the Tribunal should be 
that no permit is granted as set out in the grounds included in the recommendation of 
this report. 

 

Attachment/s 
1  Objector Loction Map - 11 Urquhart Street, Coburg - MPS/2011/12637/B  D16/197278  
2  Development Plans - 11 Urquhart Street, Coburg - MPS/2011/12637/B  D16/197279  
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DED47/16 197 THE AVENUE, COBURG - PLANNING PERMIT 
APPLICATION MPS/2015/124 (D16/79080) 

Director Planning and Economic Development 
City Development         
 
  

Executive Summary 
The application seeks approval for the construction of three double storey dwellings (plus 
retention of four existing dwellings) and the removal of vegetation. The proposal also 
includes demolition of an existing bluestone outbuilding.  

The application was advertised and 13 objections were received, including an objection from 
the National Trust of Australia and a petition containing 21 signatures.  The main issues 
raised in objections are the removal of significant vegetation, particularly the Lemon Scented 
Gum tree, demolition of the bluestone outbuilding, impacts on neighbourhood character, 
amenity impacts and concerns regarding traffic and car parking. 

A Planning Information and Discussion meeting was held on 12 November 2015 and 
attended by Council officers, the applicant and two objectors. The discussions focused on 
the loss of the Lemon Scented Gum and bluestone outbuilding. Following the meeting 
Council engaged independent consultant reports on the heritage significance of the 
bluestone outbuilding and the arboricultural significance of the Lemon Scented Gum. The 
reports conclude: 

• The outbuilding is of local heritage significance and should be retained.  
• The Lemon Scented Gum should be retained.  

No changes have been made by the applicant to the proposal.  

Following the findings of the heritage consultant report, Council sought and has been 
granted interim heritage controls over the bluestone building by the Minister for Planning. 

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. The loss of the heritage outbuilding and Lemon Scented 
Gum is considered fatal to the proposal. Furthermore, the overall design response is 
contrary to the purpose of the Neighbourhood Residential Zone and does not contribute to a 
lower density landscape character.   

This application is being reported to the Urban Planning Committee at the request of 
Councillor Bolton.  

It is recommended that a Notice of Refusal be issued. 

Recommendation 
The Urban Planning Committee resolve: 
That a Notice of Refusal to Grant Planning Permit No. MPS/2015/124 be issued for the 
construction of three double storey dwellings (plus retention of four existing dwellings) and 
the removal of vegetation at 197 The Avenue, Coburg, subject to the following grounds of 
refusal: 
1. The demolition of the bluestone outbuilding will result in the loss of contributory 

heritage fabric of local heritage significance. This is contrary to the objectives of 
Clause 43.01 (Heritage Overlay) and Clause 22.06 (Heritage) of the Moreland 
Planning Scheme. 
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2. The removal of vegetation on site, in particular the removal of the Lemon Scented 
Gum tree is: 

• Contrary to the Landscape objective of the Environment Significance Overlay 
Schedule 1 (Merri Creek and Environs) to protect and enhance the natural and 
visual character of the waterway corridor. 

• Contrary to the following Clause 55.03-8 Landscaping objectives: 

− To encourage development that respects the landscape character of the 
neighbourhood. 

− To encourage development that maintains and enhances habitat for plants 
and animals in locations of habitat importance. 

− To encourage the retention of mature vegetation on the site. 

• Contrary to the purpose of the Neighbourhood Residential Zone to respect and 
respond to the landscape characteristics and objectives of Clause 55.01 and 
22.01 (Neighbourhood Character), particularly to ensure new development 
contributes to a lower density open ‘green leafy’ landscape character. 

3. The proposed dwellings do not adequately respond to the objectives of Clause 22.01 
(Neighbourhood Character) of the Moreland Planning Scheme, particularly to ensure 
new development contributes to a lower density open ‘green leafy’ landscape 
character. Specifically:  

• The building envelope of Dwelling 3 fails to respect the existing character of open 
rear yards through lack of articulation, limited side setbacks and lack of screen 
tree planting. 

• The proposed development does not maximise space for landscaping in side 
setbacks. 

4. The proposed development fails to comply with Standard B21 from Clause 55.04-5 of 
the Moreland Planning Scheme, resulting in overshadowing of the secluded private 
open space of 195 The Avenue and unreasonably affecting the amenity of that 
property.  
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REPORT 

1. Background 
Subject site  
The subject site is irregular in shape and is located at the east end of The Avenue in 
Coburg. The land is comprised of five separate lots and an area of common property.  

The overall site has a street frontage to The Avenue of 15.26 metres and a total site 
area of 2460.76 square metres. The land slopes downwards towards the Merri Creek 
to the east.   

Existing on the land are two detached dwellings (Lots 4 and 5) and three semi-
detached two storey townhouses (Lots 1 - 3). Notable features of the site include 
large canopy trees, in particular a large Lemon Scented Gum, and a bluestone 
outbuilding that has recently been identified as having heritage value.  

There are no restrictive covenants indicated on the Certificates of Title, however they 
are affected by a Section 173 Agreement. The Section 173 Agreement relates to a 
transfer of land from the owner to Council which has already occurred. The Section 
173 Agreement does not affect the assessment of this application. 

Surrounds 
The surrounding area is residential in nature with a mixture of single storey and 
double storey dwellings. Rear yards are typically open. The Merri Creek abuts the 
subject site’s eastern boundary. The area has a number of well-established trees 
with the garden character being a distinctive feature in the locality. 

The immediate interfaces with the subject site are: 

• North: A bluestone stormwater drain separates the subject site from the 
properties fronting The Grove, which contain detached dwellings and open rear 
yards. 

• West: A double storey dwelling fronts The Avenue. The interface with the subject 
site includes secluded private open space and a rear outbuilding situated on the 
common boundary with the subject site.  

• South: A large vacant block of land has a valid permit for the construction of 
fifteen dwellings.  

A location plan forms Attachment 1
The proposal 

. 

It is proposed to demolish the existing dwelling on Lot 4 (for which no permit is 
required), demolish a bluestone outbuilding, remove four trees from the land and 
construct three new double storey dwellings on Lots 4 and 5.  

The proposed dwellings each comprise ground floor living, north facing open space, 
first floor bedrooms and single car garages with tandem car spaces. The dwellings 
are proposed to be accessed via the existing vehicle crossover and the common 
property accessway.  

The development plans form Attachment 2
Planning Permit and site history  

. 

Planning Permit MPS/2007/0041 was issued 24 August 2007 for the removal of five 
trees. This permit has been acted on.  

MPS/2008/59 was issued on 14 January 2009 for the development of the land for five 
dwellings (three new double storey dwellings adjacent to the existing dwellings). This 
permit has been acted on.  
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Statutory Controls – why is a planning permit required? 

Control Permit Requirement 
Neighbourhood 
Residential  Zone 

Clause 32.09-5: Construction of two or more dwellings on a 
lot. 
The proposed number of dwellings on the lot complies with 
the requirements of Clause 32.09-3 (no more than four 
dwellings on any particular lot) and the maximum height of 
the development complies with the requirements of Clause 
32.09-8 (8 metre maximum). 

Environmental 
Significance Overlay 
(Schedule 1) 
 
Heritage Overlay 
(HO435) 

Clause 42.01-2: Construct a building with a height 
exceeding 6 metres and remove vegetation.  
 
 
Clause 43.01-1: Demolish or remove a building.  
Note: an interim heritage overlay was applied to the 
bluestone outbuilding on the subject site on 5 May 2016 and 
a planning permit is now required for demolition of this 
building.  

The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

• Clause 55 – Construction of two or more dwellings on a lot. 

Aboriginal Heritage 
The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide 
for the protection of Aboriginal places, objects and human remains in Victoria. 

While the site is close to a waterway, the permit applicant has supplied evidence that 
the land has been subject to significant ground disturbance and is therefore not an 
area of Cultural Heritage Sensitivity. The assessment provided a detailed explanation 
of the works that have occurred on site over time demonstrating how the author 
reached the conclusion that the entire site had been subject to significant ground 
disturbance. Council officers are satisfied that no cultural heritage management plan 
is required.  

2. Internal/External Consultation 
Public Notification 
Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

• Sending notices to the owners and occupiers of adjoining and nearby land 
• Placing a sign on the frontage of the site 

Council has received 13 objections including one petition to date. A map identifying 
the location of objectors forms Attachment 1
The key issues raised in objections are: 

.  

• Removal of significant vegetation (including a Lemon Scented Gum) 
• Heritage significance of a bluestone outbuilding and dwelling 
• Neighbourhood character 
• Overlooking 
• Overshadowing 
• Site coverage 
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• Car parking 
• Traffic 
• Erosion 
• Rubbish bins 
• Development exceeds maximum dwellings allowed in NRZ. 

A Planning Information and Discussion meeting was held on 12 November 2015 and 
attended by two Council Planning Officers, the applicant, the owner and two 
objectors. The meeting provided an opportunity to explain the application, for the 
objectors to elaborate on their concerns, and for the applicant to respond. 

The key issues discussed related to the significance of the Lemon Scented Gum and 
the potential heritage significance of a bluestone outbuilding on the land. Other 
issues explored included overlooking and overshadowing, both of which could have 
been resolved via conditions if a permit were to be issued.  

Following the meeting Council engaged independent consultant reports on the 
heritage significance of the bluestone outbuilding and the arboricultural significance 
of the Lemon Scented Gum. No changes have been made by the applicant to the 
proposal. 

Internal/external referrals 
No statutory referrals to external agencies were required. The proposal was referred 
to the following internal branches/business units: 

Internal 
Branch/Business Unit  

Comments 

Open Space Of the four trees proposed to be removed, the 
removal of two Kurrajong trees can be accepted due 
to structural issues. The removal of the Lemon 
Scented Gum and the third Kurrajong tree is not 
supported on the basis that both trees are in good 
health and contribute to the landscape. Pruning of 
the Lemon Scented Gum to reduce risk of limb drop 
is recommended.  

Strategic Transport and 
Urban Safety Branch 

No objections were offered to the proposal subject to 
minor modifications. These could be addressed by 
permit conditions, if a permit were to be issued.     

Heritage Advisor Unable to conclusively determine whether the 
bluestone outbuilding was associated with the 
Glengyle Mansion.  

3. Policy Implications 
State Planning Policy Framework (SPPF) 
The following State Planning Policies are of most relevance to this application: 

• Clause 9 Plan Melbourne 
• Clause 11.02 Urban Growth 
• Clause 11.03 Open Space 
• Clause 11.04 Metropolitan Melbourne 
• Clause 12.04 Significant environments and landscapes 
• Clause 15.01 Urban Environment 
• Clause 15.02 Sustainable Development 
• Clause 15.03 Heritage 
• Clause 16.01 Residential development 
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Local Planning Policy Framework (LPPF) 
The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

• Clause 21.01 Municipal Profile 
• Clause 21.02 Vision 
• Clause 21.03-3 Housing 
• Clause 21.03-4 Urban Design, Built Form and Landscape Design 
• Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 
• Clause 21.03-6 Open Space Network 

Local Planning Policies: 

• Clause 22.01 Neighbourhood Character 
• Clause 22.03 Car and Bike Parking and Vehicle Access 
• Clause 22.06 Heritage 
• Clause 22.08 Environmentally Sustainable Design (transitional provisions apply 

as the application was lodged before the approval date) 

Human Rights Consideration 
This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 
In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.   

Does planning strategy support development in this location? 
The subject site is located within the Neighbourhood Residential Zone. Within this 
zone, Council’s MSS envisages minimal housing growth that is designed to create an 
enhanced low density, open and landscaped character.   

The proposed development is not considered to contribute to an enhanced, low 
density, open and landscaped character. This is a result of the removal of significant 
vegetation on site, as detailed further below.   

Will the demolition of the existing bluestone outbuilding adversely affect 
heritage significance?  
Concerns have been raised by a large proportion of the objectors (including the 
National Trust of Australia) regarding the demolition of a bluestone outbuilding that 
formed part of the ‘Glengyle Mansion’ which previously existed on the site.  

At the time of lodgement of the application, the subject site was not affected by any 
heritage controls and a permit was not required for demolition of the outbuilding. 
However, in accordance with Section 60(1)c of the Planning and Environment Act 
1987, Council officers were obliged to consider the matter as it was a concern raised 
by objectors.  
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Council’s Heritage Advisor did not have access to sufficient evidence to confirm 
whether or not the bluestone outbuilding was an original part of the Glengyle 
Mansion.  As such, Council engaged a consultant firm of heritage experts, Context, 
to undertake a heritage assessment of the property. The Context report concluded 
that the bluestone outbuilding is of local historical significance and it was 
recommended that a Heritage Overlay be applied to protect the building from 
demolition. As a result of the recommendations of this report, interim heritage 
controls have been granted by the Minister for Planning until 2018.  

It should be acknowledged that although the heavily modified Victorian-Era dwelling 
on the land was also recommended for retention by Context, this building has not 
been granted interim heritage protection by the Minister for Planning. 

With respect to the bluestone outbuilding, although the structure is not visible from 
The Avenue, its retention has been recommended because it is the last known 
outbuilding of the original ‘Moorefield’ (later ‘Glengyle’) villa/mansion, which was 
associated with several important historical figures.   

Demolition of the outbuilding would result in the loss of contributory heritage fabric of 
local heritage significance. This is contrary to the objectives of Clause 43.01 
(Heritage Overlay) and Clause 22.06 (Heritage) of the Moreland Planning Scheme 
and is therefore not supported.       

Does the proposal respond to the preferred character of the area? 
Neighbourhood character outcomes are informed by the Council’s Neighbourhood 
Character policy (Clause 22.01). The subject site is located within a ‘minimal change 
area’, where emphasis is placed on respecting character and enhancing landscape 
character.  

The proposed development does not have a significant impact on the character of 
the existing streetscape, due to the location of the subject site at the end of a street 
and the location of the new buildings on the site.  

The key issue is whether or not the proposal adequately enhances the landscape 
character of the area.  

The proposal includes private open space that exceeds the minimum requirement 
from Clause 55 of the Moreland Planning Scheme, providing opportunity for the 
planting of small to medium sized canopy trees within the front setbacks and rear 
yards.  

However, the surrounding area is considered to have a strong landscape character 
with tree canopies occupying the skyline. Therefore the bar for enhancing the 
landscape character in this area is considered higher than in other locations in the 
municipality.  

The proposal seeks the removal of four mature trees (for which a permit is required). 
These trees provide a strong contribution to the landscape character of the area and 
their removal will be appreciable from within the public realm. Furthermore, the 
narrow 1.2 metre side setback of Dwelling 3 and the attached form of Dwellings 1 
and 2 means that the space for new landscaping is limited to the front and rear yards. 
Additionally, the extent of planting within the rear yards is limited by the location of 
retaining walls and paved areas. This is contrary to the landscaping objectives of 
Clause 22.01 which seek to respect and enhance the landscape character.  

In addition, the area is characterised by open and landscaped rear yards. While 
Dwellings 1 and 2 do not unreasonably intrude into the open rear yard corridor, the 
siting and design of Dwelling 3 is considered to be visually dominant when viewed 
from nearby secluded open spaces. Notably, Dwelling 3 presents a sheer two storey 
form, with little articulation and minimal space for landscaping within side setbacks 
that would act to soften the impact of the two storey form. 
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A lower density and more sensitively designed proposal that allowed for the retention 
of significant vegetation and provided greater space in the side setbacks for more 
canopy tree planting would be a more appropriate response to the local landscape 
characteristics. Tree removal is discussed in further detail below.  

Does the proposal affect the environmental significance of the Merri Creek 
environs? 
The subject site is affected by an Environmental Significance Overlay (ESO) 
(Schedule 1). A permit is required to construct a building that is more than 6 metres 
above ground level and to remove vegetation.   

The purpose of the ESO includes: 

• To identify areas where the development of land may be affected by 
environmental constraints. 

• To ensure that development is compatible with identified environmental values. 
Schedule 1 to the ESO relates to Merri Creek and Environs. The statement of 
environmental significance includes: 

The Merri Creek and its tributaries form an environmental, heritage and 
recreation corridor.  It draws its significance as much from its role as a 
continuous corridor as it does from the quality of individual reaches. All 
areas are important because they contribute to the linking of areas of 
environmental, heritage and recreation values along the creek. 

One of the objectives to be achieved is ‘to protect and enhance the natural and visual 
character of the waterway corridor’. 

The sightline diagram on TP09 demonstrates that the proposed buildings will not be 
visible from the Creek. As such, the buildings themselves will not affect the visual 
character of the waterway corridor.  

However, in order to accommodate the new buildings, a total of four trees are 
proposed to be removed from the site (three Kurrajong trees and one Lemon 
Scented Gum).  

The following decision guidelines of the ESO1 are relevant to the proposed tree 
removal: 

• The effect of the proposed removal of vegetation on the habitat value, wildlife 
corridor and long-term viability of remnant and revegetated areas along the creek 
corridor. 

• The reasons for removing the vegetation and the practicality of alternative options 
which do not require the removal of native vegetation. 

• The need for landscaping or vegetation screening. 
• The need to retain vegetation and natural features which contribute to the health 

and water quality of the creek and the visual character of the creek corridor. 

The Arborist for the applicant contends that all four trees on the land are of low 
retention value and should be removed. Notably, the Lemon Scented Gum – the 
largest tree proposed to be removed and of greatest concern to objectors – was 
recommended for removal due to the high hazard risk from limb drop.  

Council’s Supervising Arborist supports the removal of two of the Kurrajong trees due 
to their poor structure. However, the Lemon Scented Gum and one of the Kurrajong 
trees were recommended for retention. Council’s Arborist critiqued the applicant’s 
Arborist report on the basis that no mitigating measures to reduce the risk of limb 
drop other than removal were recommended.  
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As a result of these conflicting opinions, Council engaged Homewood Consulting to 
undertake an independent arboricultural assessment of the trees being removed. 
This included a risk analysis relating to the Lemon Scented Gum. The report 
concluded that the Lemon Scented Gum had a high retention value and that the tree 
could be retained within the landscape at an acceptable level of risk, subject to 
pruning works to reduce the likelihood of limb drop. However, the current proposal 
results in an unacceptable encroachment into the tree protection zone and the tree 
would be unable to be retained if the application were to be supported. The 
remaining three trees were considered to be of medium retention value and were 
recommended for retention only if practicable.  

Following the receipt of the Homewood Report, both the Arborist for the permit 
applicant and Council’s Supervising Arborist provided further reports in support of 
their respective positions regarding the Lemon Scented Gum. As such, the question 
of whether or not the risk of limb drop from the Lemon Scented Gum can be 
appropriately managed by pruning works has not been agreed upon by all parties.  

Notwithstanding the question of risk, it is considered that the removal of four mature 
trees to accommodate the new dwellings will adversely affect the environmental 
significance of the Merri Creek environs for the following reasons:  

• The Lemon Scented Gum is visible from the pedestrian path near the Creek. Its 
removal will therefore adversely affect the visual character of the Creek corridor. 

• The subject site is within a Neighbourhood Residential Zone, where there is no 
strategic imperative for an increase in residential density that might outweigh the 
benefits of tree retention.  

• The removal of mature vegetation will reduce the habitat value of the Creek 
Corridor.  

If the owner of the land wanted to pursue the removal of the Lemon Scented Gum on 
the basis of the hazard risk from limb drop, a separate application for tree removal 
can be lodged. Council would consider the question of risk separately from the 
proposed development and would seek further details from the applicant about 
whether the risk can be appropriately mitigated through pruning. The owner is 
encouraged to undertake pruning works to reduce risks, as all responsible owners 
with large trees on residential land should do.    

Does the proposal satisfy the requirements of Clause 55? 
Clause 55 of the Moreland Planning Scheme sets out a number of standards and 
objectives for residential development that relate to neighbourhood character, site 
layout, off-site amenity impacts, on-site amenity and facilities, and design detail.  

A detailed assessment of the proposal against this Clause has been undertaken. 
Overall, the proposed development is largely compliant with Clause 55 provisions.  
Standards that have not been met are assessed below.  

Landscaping 
Clause 55.03-8 contains the following relevant landscaping objectives: 

• To encourage development that respects the landscape character of the 
neighbourhood. 

• To encourage development that maintains and enhances habitat for plants and 
animals in locations of habitat importance. 

• To encourage the retention of mature vegetation on the site. 
• To provide appropriate landscaping.  

The layout of the proposed development does not respond to the vegetation 
constraints of the site to ensure that the above objectives can be met, as detailed in 
the preceding section of this report.  
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Overshadowing 
Clause 55.04-5 (Overshadowing) sets out the requirements for overshadowing to 
ensure that sunlight to existing secluded private open space is not unreasonably 
reduced. The standard to Clause 55.04-5 states that if existing sunlight to the 
secluded private open space of an existing dwelling is less than the requirements of 
this standard, the amount of sunlight should not be further reduced. 

The proposed development casts new shadow on the secluded open space of 195 
The Avenue during the morning. This was raised as a concern by the objector 
residing at that property. As the sunlight to the secluded open space is already less 
than the requirements of the standard, the proposal should not increase the amount 
of shadow cast. The applicant has advised that this could reasonably be achieved 
with some modifications to the built form. This could form a condition of any permit 
that may issue. However, based on the application plans, this non-compliance 
unreasonably affects the amenity of an adjoining property.   

Overlooking 
Objectors have raised concerns that the proposed development will result in 
unreasonable overlooking. 

Clause 55.04-6 (Overlooking) does not aim to eliminate all overlooking, but rather 
seeks to prevent unreasonable overlooking. Most of the first floor windows are 
highlight or have obscure glazing to 1.7 metres above finished floor level where 
overlooking occurs, to comply with the requirements of this standard. However, if a 
permit were to be issued, conditions could be included to ensure compliance with 
Standard B22 to ensure there is no unreasonable overlooking. 

Is the proposed car parking appropriate? 
Clause 52.06-5 Car Parking of the Moreland Planning Scheme requirement provision 
of the following:  

• 1 space to each 1 or 2 bedroom dwelling; 
• 2 spaces to each 3 or more bedroom dwelling; and  
• 1 visitor space for every 5 dwellings.  

The proposal meets this requirement by providing two car spaces to each dwelling. 
One visitor car space exists on site.  

Council’s Development Advice Engineer has assessed the impacts on traffic in The 
Avenue and has concluded that the proposal would not unreasonably increase traffic 
congestion. 

5. Response to Objector Concerns 
The following issues raised by objectors are addressed in the consideration at 
Section 11: 

• Removal of significant vegetation (including Lemon Scented Gum) 
• Heritage significance of bluestone outbuilding and dwelling 
• Neighbourhood character 
• Overlooking 
• Overshadowing 
• Car parking 
• Traffic 

Other issues raised by objectors are addressed below. 

Site coverage 
The proposed site coverage of 197 The Avenue (including existing buildings) is 
approximately 52%. This is below the maximum site coverage of 60% permitted 
under Clause 55 of the Moreland Planning Scheme.  
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Erosion 
Part of the subject site is affected by an Erosion Management Overlay. However, the 
works are not occurring within this part of the land. As such, there are no planning 
scheme requirements relating to the mitigation of land slip for the proposal.  

Rubbish bins 
A shared waste and recycling bin area exists on the land. Council’s Development 
Advice Engineer has assessed the application and has advised that if a permit were 
to issue, the development would be provided with three waste and three recycling 
bins for the seven dwellings to share. These could be accommodated in the existing 
bin enclosure.  

Development exceeds maximum dwellings allowed in Neighbourhood 
Residential Zone 
Objectors have highlighted that the site is within a Neighbourhood Residential Zone, 
where the schedule to the zone limits the number of dwellings on a lot to four.  

The proposed development would result in a total of seven dwellings on the land. 
However, the land has already been subdivided into five lots. No more than four 
dwellings are proposed on any one lot. Therefore, the requirements of the schedule 
to the Neighbourhood Residential Zone would not be breached if a permit were to be 
issued.   

6. Officer Declaration of Conflict of Interest 
Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 
Nil. 

8. Conclusion 
The subject site is located within a Neighbourhood Residential Zone, where 
development should contribute to a lower density ‘green, leafy’ neighbourhood 
character. This is further strengthened by the Environmental Significance Overlay, 
which seeks to protect and enhance the natural and visual character of the waterway 
corridor. The proposed development fails to achieve the objectives of the zone and 
overlay through the removal of significant vegetation from the land. Furthermore, the 
proposal will result in the demolition of a bluestone outbuilding which has been 
identified as having heritage significance.  

As a result of these issues, it is considered that application No MPS/2015/124 should 
be refused on the grounds included in the recommendation of this report. 

 

Attachment/s 
1  Location Plan - 197 The Avenue, Coburg - MPS/2015/124 D16/172417  
2  Development Plans - 197 The Avenue, Coburg - MPS/2015/124  D16/172026  
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DED48/16 522 LYGON STREET, BRUNSWICK EAST - PLANNING 
APPLICATION MPS/2016/100 (D16/169206) 

Director Planning and Economic Development 
City Development         
 
  

Executive  Summary 
The application seeks approval to use the land for the sale and consumption of liquor 
associated with a tavern and a shop and display of business identification signage.  The 
application was advertised and 16 objections were received.  The main issues raised in 
objections include noise, lack of car parking, footpath trading and the cumulative impact of 
venues along Lygon Street contributing to amenity impacts (noise, litter and graffiti) on 
nearby residents and commercial properties. 

A Planning Information and Discussion meeting was held on Monday 16 May 2016. At this 
meeting there was a sharing of information but no agreement was reached.  

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. The key planning considerations is whether the sale and 
consumption of liquor will result in unreasonable amenity impacts to surrounding residential 
uses.  Subject to conditions which restrict patron numbers to 30 and the sale and 
consumption of liquor to between 11am and 9pm the proposal will not unreasonably impact 
on the amenity of the adjoining properties.   

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the 
proposal. 
 

Recommendation 
The Urban Planning Committee resolve: 

That a Notice of Decision to Grant a Planning Permit No. MPS/2016/100 be issued to use 
the land for the sale and consumption of liquor associated with a tavern and a shop and 
display of business identification signage at 522 Lygon Street, Brunswick East subject to the 
following conditions: 

1. The use as shown on the endorsed plan(s) must not be altered or modified unless with 
the further written approval of the Responsible Authority. 

2. The sale and consumption of liquor on the premises must only occur between the 
following hours: 

a) 11:00am to 9:00pm 

3. The maximum number of patrons permitted on the premises at any one time must not 
exceed 30.   

4. No live music may be performed on the site, and no music other than of a type and 
volume appropriate to background music may be emitted from speakers within the site, 
to the satisfaction of the Responsible Authority. Background music is defined as any 
music played at a level that enables patrons to conduct a conversation at a distance of 
600 millimetres without having to raise their voice to a substantial degree. It is not 
background music if it is played at a level which requires patrons to shout, or use a 
stage voice such as that used by an actor in the theatre, in order to carry out a 
conversation at such a distance. 

Signage 
5. The location, dimensions, shape and associated structures of every sign must accord 

with the endorsed plans and must not be altered, unless with the consent of the 
Responsible Authority.  
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6. Every sign on the land must be maintained in good condition to the satisfaction of the 
Responsible Authority. 

7. The sign(s) approved by this permit must not be animated or contain any flashing light. 

8. The approval of the sign will expire fifteen years from the date of issue of the permit, 
prior to which time the sign and any supporting structure must be removed and the 
building surface or land made good to the satisfaction of the Responsible Authority. 

9. This permit will expire if the use is not commenced within two years from the date of 
issue of this permit. 

10. The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or within six months afterwards. 

Notes: This note is for information only and do not constitute part of this permit or 
conditions of this permit.  

Note 1: A separate building permit may be required for this use/development from a 
Registered Building Surveyor. 
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REPORT 

1. Background 
Subject site  
The subject site is located on the east side of Lygon Street alongside the intersection 
with Albion Street, Brunswick East. The land has a rear abuttal to Eddy Street which 
runs south from Albion Street. The site is described on Certificate of Title as Lot 1 on 
Plan of Subdivision 719865D and measures 6.49 metres wide by 15.36 metres deep 
with an overall floor area of 99.5 square metres. No restrictive covenants encumber 
the land. The land contains a single storey brick building constructed to the site 
boundaries. A verandah projects over the footpath in front of the site and a 
corrugated addition with roller door provides vehicular access via Eddy Street to the 
rear. The building is currently vacant, but was most recently used as a shop. 

Surrounds 
The site is located within the Brunswick Activity Centre. The surrounding area is 
characterised by a mixture of commercial, medical and residential land uses. The site 
is part of a commercial streetscape along Lygon Street comprising predominantly 
single and double storey buildings of late Victorian and early twentieth century period 
styles. There are also emerging apartment buildings within the streetscape.  

The subject site is located south of the ‘S bend’ where Lygon Street turns into 
Holmes Street.  

To the immediate north to the site is a live music venue “Whole Lotta Love” which 
has its pedestrian frontage to Lygon Street.  

To the immediate south of the subject site is a single storey building used as an 
office with pedestrian access off Lygon Street. 

To the west of the subject site, across Lygon Street is a building used for a vintage 
market and the Lyndhurst Hotel. Renovations at this venue are currently underway.  

To the immediate east of the subject site is Eddy Street. Across the street and facing 
Albion Street is a retail shop selling health care products and a dwelling at 80 
Glenmorgan Street with private open space to the rear. The Neighbourhood 
Residential Zone starts at this dwelling and extends to the east.  

A location plan forms Attachment 1
The proposal 

. 

The proposal is summarised as follows: 

• Use of the land for the sale and consumption of liquor associated with a Tavern 
and a Bottle Shop trading seven days a week from 11:00am to 9:00pm with a 
maximum of 30 patrons. No live music is proposed. The existing loading bay 
accessed from Eddy Street will continue to be used.  

• Display of business identification signage in the form of window logo decals to the 
two front windows and a canopy sign on the verandah.   

The development plans form Attachment 2
Planning Permit and site history  

. 

Planning Permit MPS/2013/325 was approved on 19 November 2014 to allow the 
construction of a four storey building containing a shop and dwellings, a reduction in 
car parking and a waiver of the loading bay requirement. This permit is still valid.  
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Statutory Controls – why is a planning permit required? 

Control Permit Requirement 
Commercial 1 Zone A Retail Premises which includes a Tavern and a Shop is a 

Section 1 use in the zone, meaning that a permit is not 
required for the use. 

Heritage Overlays Clause 43-01-1 (Heritage) - A permit is required to display 
business identification signage. 

Particular Provisions  Clause 52.27. A permit is required to use land to sell or 
consume liquor. 

 Clause 52.43 (Live Music and Entertainment Noise).  
This clause applies to an application required under any 
zone of this scheme to use land for, or to construct a 
building or construct or carry out works associated with a 
live music entertainment venue. The proposal does not 
intend to provide for live music, therefore this policy does 
not apply.  

The application does not include any buildings and works to the existing building. 
Refurbishment of the facade indicated on the plans relates to the cleaning of the 
windows.  

2. Internal/External Consultation 
Public Notification 
Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

• Sending notices to the owners and occupiers of adjoining and nearby land; and,  
• Placing two signs at the front and rear of the site. 

Council has received 16 objections to date. A map identifying the location of 
objectors forms Attachment 1
The key issues raised in objections are: 

.  

• Lack of car parking; 
• Footpath trading; and,  
• The cumulative impact of venues along Lygon Street (i.e. existing live music 

premises at 524 Lygon Street) contributing to amenity impacts (noise litter and 
graffiti) on nearby residents and commercial properties. 

A Planning Information and Discussion meeting was held on 16 May 2016 and 
attended by Council Planning Officers, the applicant and four objectors. The meeting 
provided an opportunity to explain the application, for the objectors to elaborate on 
their concerns, and for the applicant to respond. No changes to the proposal have 
been made following the meeting.  

3. Policy Implications 
State Planning Policy Framework (SPPF) 
The following State Planning Policies are of most relevance to this application:  

• Clause 9: Plan Melbourne 
• Clause 11.01- Activity Centres 
• Clause 11.04 Metropolitan Melbourne 
• Clause 15.03 Heritage 
• Clause 17.01 Commercial 
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Local Planning Policy Framework (LPPF) 
The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

• Clause 21.01 Municipal Profile 
• Clause 21.02 Vision 
• Clause 21.03-1 Activity Centres 

Local Planning Policies: 

• Clause 22.04 Advertising Signs 
• Clause 22.06 Heritage 
• Clause 22.09 Entertainment Venues and Licensed Premises  

The site is also located within the Brunswick Major Activity Centre.  The subject site 
is therefore well serviced by public transport, with the Number 1 and 8 trams 
travelling along Lygon Street in front of the site.  The tram stop is 70 metres north of 
the subject site travelling towards the city and another tram stop is across the road 
travelling towards Coburg.    

The MSS seeks to support a network of activity centres across Moreland to provide 
residents with walkable access to their daily and weekly shopping and service needs. 
The policy envisages a mix of retail, office, commercial, entertainment and 
community uses to be located within activity centres. 

Given the policy support for a mixture of uses in the Activity Centre area, the 
proposal responds positively to the Commercial 1 Zone by way of modest operating 
hours (until 9pm) and the small nature of the business with a maximum of 30 patrons. 
It is anticipated that there will be minimal impact on the surrounding area resulting 
from this proposal.   

Human Rights Consideration 
This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 
In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.   

Tavern and shop use and Commercial 1 Zone 
The subject site is located within the Commercial 1 Zone. The purpose of the zone 
seeks: 

To create vibrant mixed use commercial centres for retail, office, 
business, entertainment and community uses. 

Planning permission is not required to use the land as a shop or a tavern under the 
Commercial 1 Zone. This is because a shop and tavern is considered an appropriate 
use for this zone.  

Is the sale and consumption of liquor associated with the tavern appropriate in 
this context? 
Clause 22.09 of the Moreland Planning Scheme (entertainment venues and licensed 
premises) provides guidance for the consideration of all applications for late night 
entertainment venues and new licensed premises. The objective is to: 
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• manage the potential negative amenity and public safety impacts of licensed 
premises.  

Specifically relevant to this application is the following policy guidance: 

Require licensed premises to be operated to ensure that noise emissions from 
the premises do not have an unreasonable impact on the amenity of the 
surrounding area and comply with the standards as specified in relevant State 
Environmental Protection Policies. 

Ensure patron numbers are reasonable having regard to the size of the 
premises, its location, hours of operation and proximity to residential uses. 

Ensure licensed venues trading after 11pm are located within Activity Centres, 
unless the responsible authority is satisfied that later hours will not detrimentally 
affect the area. 

The subject site is located within the boundaries of the Brunswick Activity Centre. 
The building has its pedestrian frontage to Lygon Street, with patron movements 
concentrated within the Activity Centre and removed from the residential context to 
the east. For this reason, along with the modest hours for the sale and consumption 
of liquor until 9:00pm the use of this tenancy for a liquor licence associated with a 
tavern and shop is considered appropriate.  

Clause 52.27 of the Moreland Planning Scheme (licensed premises) includes the 
following decision guidelines of relevance: 

• The cumulative impact of any existing licensed premises and the proposed 
licensed premises on the amenity of the surrounding area. 

• The impact of the sale or consumption of liquor permitted by the liquor 
licence on the amenity of the surrounding area; 

• The impact of the hours of operation on the amenity of the surrounding area. 

Cumulative Impact  
The Department of Community and Planning (DPCD) Practice Note (61) – Licensed 
Premises: Assessing cumulative impact describes cumulative impact as: 

the positive and negative impact that can result from clustering a 
particular land use or type of land use.  

The potential for cumulative impact from a cluster of licensed premises can vary due 
to varying conditions of locations, the variety and number of venues and destination 
points for activities associated with the supply of alcohol. The practice note explains 
that: 

cumulative impact is a product of the number and type of venues present, 
the way they are managed, and the capacity of the local area to 
accommodate those venues. 

The practice note describes negative cumulative impacts including noise and anti-
social behaviour, infrastructure capacity problems, safety issues, and crime, where 
as positive cumulative impacts can be increased vitality, economic benefits, status in 
an entertainment destination, improved consumer choice and increased ability to 
manage impacts. An area may reach ‘saturation point’ where an additional premises, 
or type of premises, will lead to a negative impact on the surrounding area. 

To determine whether a cluster of licensed premises exists, the general guide 
contained within the Practice Note is that there are three or more licensed premises 
(including the proposed site) within a 100 metre radius to the subject land, or 15 or 
more within 500 metres. 

Within 100 metres of the subject site there are four existing liquor licences as 
detailed below: 
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• Whole Lotta Love at 524 Lygon Street, Brunswick East. Maximum capacity of 100 
patrons; 

• Lyndhurst Club Hotel at 513 Lygon Street, Brunswick East. Maximum capacity of 
420 patrons; 

• Cyprus Community of Melbourne and Victoria at 495 Lygon Street, Brunswick 
East. Maximum capacity of 483 patrons; and 

• Brunswick East Wine Store at 472 Lygon Street, Brunswick East. Maximum 
capacity of 20 patrons. 

Within 500 metres of the subject site there are 11 existing liquor licences, including 
the four detailed above. This includes one general licence, four on-premises licences, 
two limited licences, two packaged liquor licences, one late night licence and one full 
club licence. 

While the site is located within a Cluster defined by the Practice Note, it is considered 
that the proposed premises would not result in unreasonable impacts given that it is 
associated with a shop use and the tavern aspect is limited to just 30 patrons and the 
hours of service of liquor being limited to 9:00pm (and not operating late-night).  

Overall, the licensed premise would add to the mix of licensed premises in the 
Brunswick Activity Centre, providing for a different type of premises primarily for 
purchasing boutique wine using recycled bottles. Subject to the conditions outlined 
which will ensure that the use operates at the scale described by the applicant, the 
premises will not cause any unreasonable amenity impacts to the surrounding area. 

Hours of the service of liquor 
As no planning permit is required to use the land as a tavern or shop Council cannot 
restrict the hours of the use as a tavern and shop occurring on the site. However, as 
a planning permit is required for the sale and consumption of liquor the hours of the 
service of liquor can be restricted by permit condition.   

The hours of the service of liquor within the building are proposed to be from 
11:00am to 9:00pm every day.  The proposed hours of the service of liquor contained 
within the building will limit the potential for off-site amenity impacts and are 
considered reasonable given the commercial zoning of the land and the location 
within a Major Activity Centre.  

The closest residential property in a residential zone is to the east (over Eddy Street) 
at the rear of the site. It is a widely accepted principal that residents adjacent to a 
Commercial zone cannot expect the same level of amenity as residents in the 
residential hinterland. However this principal also works in the reverse: a commercial 
business adjacent to a residential zone cannot expect the same flexibility as a 
business in commercial hinterland. A balance is required.   

The operating times and the sale and consumption of liquor between the hours of 
11:00am to 9:00pm is considered reasonable and modest when considering most 
licensed premises serve liquor until at least 11:00pm. The proposed hours are well 
within the SEPP defined ‘day’ and ‘evening’ periods, with no extension into the ‘night 
period’. Therefore, the proposed hours are modest and acceptable within a Major 
Activity Centre context. Subject to these conditions, the sale and consumption of 
liquor from the premises is unlikely to cause an unreasonable impact on the nearby 
sensitive uses as the service of liquor will cease one hour before the ‘night period; 
begins. 

There is also a maximum of 30 patrons, which limits the impact on the amenity of the 
surrounding area.  
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Noise  
The proposal is not expected to result in unreasonable noise related amenity 
impacts. It is unlikely that the proposal will cause congregation at closing time due to 
the nature of the use and limited number of patrons, or result in significant patron 
movement from licensed premises to other licensed premises. 

Noise is also not expected to cause unreasonable off-site amenity impacts as the 
service of alcohol will occur within the building, with no outdoor service. Waste 
collection associated with the tavern and shop use cannot be controlled by planning 
permit conditions as they are as of right uses. The applicant indicated at the Planning 
Information Discussion Meeting that only background music is proposed. A planning 
permit condition will be included to limit amplified music to background music only.    

Is the proposed signage appropriate in the heritage overlay context? 
The display of the canopy business identification sign and window decals are modest 
in advertisement area and compliment the building. From a heritage perspective, the 
signage will not negatively impact upon the heritage nature of the building. The 
canopy sign is also modest in size and is located in an appropriate spot on the 
awning meeting the requirements of the Heritage Overlay. The window decals still 
allow 80% of the shop frontage to remain as clear glazing to achieve appropriate 
passive surveillance to Lygon Street.  

5. Response to Objector Concerns 
The following issues raised by objectors are addressed in Section 4 of this report: 

• Lack of car parking; 
• Footpath trading; and  
• The cumulative impact of venues along Lygon Street (i.e. existing live music 

premises at 524 Lygon Street) contributing to amenity impacts (noise litter and 
graffiti) on nearby residents and commercial properties. 

Other issues raised by objectors are addressed below. 

Lack of car parking 
Pursuant to Clause 52.06-2 of the Moreland Planning Scheme, before: 

• a new use commences; or 
• the floor area or site area of an existing use is increased; 

the number of car parking spaces required under Clause 52.06-5 or in a 
schedule to the Parking Overlay must be provided to the satisfaction of 
the responsible authority. 

Clause 52.06-3A further identifies however that a: 

permit is not required under Clause 52.06-3 if: 

• the number of car parking spaces required under Clause 52.06-5 or in a 
schedule to the Parking Overlay for a new use of land is less than or equal 
to the number of car parking spaces required under Clause 52.06-5 or in a 
schedule to the Parking Overlay for the existing use of the land; and 

• the number of car parking spaces currently provided in connection with the 
existing use is not reduced after the new use commences. 

Parking rates associated with the most recent ‘shop’ use at the subject site together 
with the rates attributed to the ‘tavern’ and ‘bottle shop’ use proposed by the current 
application are summarised below: 

• Tavern: 3.5 spaces to each 100m2 of leasable floor area. 
• Shop (including bottle shop): 3.5 spaces to each 100m2 of leasable floor area. 
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As the current application does not propose an increase in building floor area or a 
reduction in existing onsite car parking provisions, no planning approvals are 
therefore required pursuant to Clause 52.06-3A. 

Footpath trading 
Concern relating to footpath trading was expressed at the Planning Information 
Discussion Meeting. Footpath trading is not proposed as part of this application. 
Council Officers explained that footpath trading is not covered by the planning permit 
process, as there is a Local Law which issues footpath trading permits.   

Use concerns  
Under the provisions of the Moreland Planning Scheme, a planning permit is not 
required to use the land as a shop and a tavern in a Commercial 1 Zone.  Therefore, 
issues arising from the proposed use of the land are beyond the scope of this 
application. 

Confusion about how this proposal fits in with the previous permit approved  
Planning Permit MPS/2013/325 was approved on 19 November 2014 to allow the 
construction of a four storey building containing a shop and dwellings, a reduction in 
car parking and a waiver of loading bay requirement.  

At the Planning Discussion Meeting on 16 May 2016 the business operator confirmed 
he had purchased the site and the previous permit on the site for apartments will not 
be constructed.  

6. Officer Declaration of Conflict of Interest 
Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 
Nil. 

8. Conclusion 
On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that Notice of Decision to Grant a Planning 
Permit No MPS/2016/100 should be issued to use the land for the sale and 
consumption of liquor associated with a tavern and a shop and display of business 
identification signage subject to the conditions included in the recommendation of this 
report. 

 

Attachment/s 
1  Objector Location Map - 522 Lygon Street, Brunswick East - 

MPS/2016/100 
D16/188105  

2  Development Plans - 522 Lygon Street, Brunswick East D16/188098  
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DED49/16 356-360 SYDNEY ROAD, BRUNSWICK - AMENDMENT TO 
PLANNING PERMIT MPS/2014/432 (D16/175979) 

Director Planning and Economic Development 
City Development         
 
  

Executive Summary 
Council has received a request to amend Planning Permit MPS/2014/432 that approved a 
five storey building with 18 dwellings and shop and a reduction of car parking and loading 
bay. The amendments include an increase to the height for a sixth storey, three additional 
dwellings and a total of 18 car parking spaces (reduced from 20). 

The application was advertised and four objections and one submission were received. The 
main issues raised in objections relate to overshadowing, the loading bay waiver, car parking 
reduction and height, scale and massing. 

The report details the assessment of the application against the policies and provisions of 
the Moreland Planning Scheme. 

The key planning considerations, which are confined to the amendments, are: 

• Compliance with the requirements of Council’s adopted Design and Development 
Overlay Schedule 18 and the Moreland Apartment Design Code. 

• The proposal’s response to heritage considerations. 

On balance, it is considered that the overall height of the building and setbacks from Sydney 
Road provide an acceptable response to the context and Council’s proposed DDO18. The 
building’s appearance and internal amenity of dwellings can be improved through conditions 
of approval. 

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the 
proposal. 
 

Recommendation  
The Urban Planning Committee resolve: 

That a Notice of Decision to Grant an Amended Planning Permit No. MPS/2014/432/A be 
issued for the use and development of a six storey building containing a shop and 21 
dwellings, a reduction in the car parking requirements, a waiver of the loading and unloading of 
vehicles requirement and the demolition of the existing building at 356-360 Sydney Road, 
Brunswick, subject to the following conditions (amended conditions in bolded text): 

1. Before the development commences, amended plans to the satisfaction of the 
Responsible Authority must be submitted to and approved by the Responsible Authority. 
When approved, the plans will be endorsed and will then form part of the planning 
permit. The plans must be drawn to scale with dimensions and three copies must be 
provided. The plans must be generally in accordance with the plans (received 7 June 
2016) but modified to show: 

a) Enlargement of the light court adjacent to dwelling 503 with minimum 
dimensions of 4.5 metres and 3 metres. 

b) Provision of windows to the west bedroom wall of dwellings 105, 203, 303 
and 403. 

c) Bedroom 1 of dwellings 105, 203, 303 and 403 setback a minimum 2 metres 
from the southern boundary with provision of a west facing floor to ceiling 
window to bedroom 2. 

d) The sixth storey with a light colour finish. 



 

Urban Planning Committee Meeting 22 June 2016 73 

e) Application of the ribbed concrete finish ‘B’ on the Revision D colour 
schedule to the entirety of the northern boundary walls above the first floor. 

f) Provide a lighter colour treatment or transparent material to the balcony 
fronts facing Sydney Road at third to sixth levels. 

g) The balcony/window openings to dwellings 101 and 102 fitted with typical 
double-hung style window frames. 

h) Provide a rendered finish or similar in lieu of the precast concrete finish to 
the ground and first floor. 

i) Removal of the black brickwork at the Sydney Road facade and provision of 
feature brickwork colours characteristic of the heritage era (i.e. red, green or 
brown) 

j) Provision of an amended waste management required by condition 3 of this 
planning permit. 

k) Any changes recommended by the amended acoustic report required by 
condition 5 of this planning permit. 

l) Provision of an amended ESD management plan required by condition 6 of 
this planning permit. 

m) Any changes recommended by the amended access report required by 
condition 9 of this planning permit. 

n) All habitable room windows and the west facing balcony windows at the first floor 
level notated as openable. 

o) The location of any air-conditioning units and other plant equipment, including any 
screening. 

p) An amended schedule of all proposed exterior decorations, materials, finishes and 
colours, including colour samples (three copies in a form that can be endorsed and 
filed). 

q) The vertical fins of the upper levels designed to also to act as shading devices for 
windows. This may require a change in frequency and width of the fins around the 
windows. 

2. The use and development as shown on the endorsed plan(s) must not be altered or 
modified unless with the further written approval of the Responsible Authority. 

3. Prior to the commencement of the development, an amended waste management 
plan must be submitted and approved to the satisfaction of the Responsible 
Authority. The amended plan must be generally in accordance with the plan 
prepared by Low Impact Development Consulting and dated 24 October 2014 but 
modified to reflect the amended plans received 21 May 2015 and to refer to the 
approved number of dwellings. When submitted and approved to the satisfaction 
of the Responsible Authority, the Waste Management Plan and associated notated 
plans will form part of this permit. 

4. The waste management plan approved under this permit must be implemented and 
complied with at all times to the satisfaction of the Responsible Authority unless with the 
further written approval of the Responsible Authority. 

5. Prior to the commencement of the development approved by this amended 
planning permit, a report prepared by a qualified acoustic engineer must be 
submitted to the satisfaction of the Responsible Authority outlining specific noise 
attenuation measures to ensure the internal amenity of the dwellings is not 
adversely affected by external noise sources. Construction and maintenance of 
the buildings must be in accordance with the recommendations contained in this 
report to the satisfaction of the Responsible Authority. 
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6. Prior to the commencement of development, a suitably qualified environmental 
engineer or equivalent must prepare an amended environmentally sustainable 
development (ESD) management plan to the satisfaction of the Responsible 
Authority. The recommendations of the plan must be incorporated into the design 
and layout of the development and must be implemented to the satisfaction of the 
Responsible Authority prior to the occupation of the development. The report must 
be generally in accordance with the ESD report prepared by Low Impact 
Development Consulting and dated 3 February 2016, but amended to address the 
following, to the satisfaction of the Responsible Authority: 
a) Confirmation that the rainwater harvesting system is clearly independent of 

any detention requirements and mains top up. 
b) Clarification of the energy efficiency of the hot water system.  

7. All works must be undertaken in accordance with the endorsed environmentally 
sustainable development (ESD) management plan to the satisfaction of the Responsible 
Authority. No alterations to the ESD management plan may occur without the written 
consent of the Responsible Authority. 

8. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the environmentally sustainable development (ESD) management plan report, 
approved pursuant to this permit, or similarly qualified person or company, must be 
submitted to the Responsible Authority. The report must be to the satisfaction of the 
Responsible Authority and must confirm that all measures specified in the 
environmentally sustainable development (ESD) management plan have been 
implemented in accordance with the approved plan. 

9. Prior to the endorsement of plans, an amended access plan must be prepared by a 
suitably qualified access auditor to the satisfaction of the Responsible Authority. 
The plan must be submitted to and approved by the Responsible Authority. The 
amended plan must be generally in accordance with the plan prepared by Philip 
Chun Access and dated 20 October 2014, but modified to reflect the amended 
plans received 7 June 2016. 

10. Prior to the occupation of any dwelling approved under this permit, a report from the 
author of the access plan, approved pursuant to this permit, or similarly qualified person 
or company, must be submitted to the Responsible Authority. The report must be to the 
satisfaction of the Responsible Authority and must confirm that all measures specified in 
the access plan have been implemented in accordance with the approved plan. 

11. The area set aside for the parking of vehicles and access lanes shown on the endorsed 
plan must to the satisfaction of the Responsible Authority: 

• Be completed prior to the occupation of the development. 

• Be maintained. 

• Be properly formed to such levels that it can be used according to the endorsed plan. 

• Be drained and surfaced. 

• Have the boundaries of all vehicle parking spaces clearly marked on the ground to 
accord with the endorsed plan. 

• Not be used for any other purpose other than the parking of vehicles. 

12. One (1) car space must be allocated to the shop with the remaining car spaces 
allocated to all two bedroom dwellings and thirteen (13) car spaces allocated to 
two bedroom dwellings with the remaining allocated to one bedroom dwellings. 
The car parking spaces provided on the land must be solely associated with the 
development allowed by this planning permit and must not be subdivided or sold 
separate from the development for any reason without the written consent of the 
Responsible Authority. 



 

Urban Planning Committee Meeting 22 June 2016 75 

13. Prior to the occupation of the development, the garage roller door must be automatic and 
remote controlled. 

14. Prior to the occupation of the development, an automatic light must be installed and 
maintained in the parking area so that the light operates automatically when a vehicle 
enters or leaves the land between dusk and dawn and no direct light is emitted onto 
adjoining property to the satisfaction of the Responsible Authority. 

15. All stormwater from the land, where it is not collected in rainwater tanks for re-use, must 
be collected by an underground pipe drain approved by and to the satisfaction of the 
Responsible Authority (Moreland City Council, City Infrastructure Department). 

16. Prior to the commencement of the development, a legal point of discharge is to be 
obtained, and where required, a stormwater drainage plan showing how the site will be 
drained from the property boundary to the stated point of discharge, must be submitted 
to and approved by the Responsible Authority. 

17. Stormwater from the land must not be directed to the surface of the rear laneway to the 
satisfaction of the Responsible Authority. 

18. The surface of all balconies and terraces are to be sloped to collect the stormwater run-
off into stormwater drainage pipes that connect into the underground drainage system of 
the development to the satisfaction of the Responsible Authority. 

19. Unless with the written consent of the Responsible Authority, any plumbing pipe, ducting 
and plant equipment must be concealed from external views. This does not include 
external guttering or associated rainwater down pipes. 

20. Prior to the occupation of the development all telecommunications and power 
connections (where by means of a cable) and associated infrastructure to the land 
(including all existing and new buildings) must be underground to the satisfaction of the 
Responsible Authority. 

21. A letterbox must be provided for each of the premises at the street frontage. The 
dimensions, placement and numbering must comply with the Australia Post – Letterbox 
Security and Specification as published on its website to the satisfaction of the 
Responsible Authority. 

22. The shopfront windows may only be used for promotion and display of goods and must 
not be painted or blocked out in any way to the satisfaction of the Responsible Authority. 

23. Prior to the occupation of the development, all boundary walls must be constructed, 
cleaned and finished to the satisfaction of the Responsible Authority. 

24. Prior to the issue of a Building Permit in relation to the development approved by 
this permit, a Development Infrastructure Levy and Community Infrastructure Levy 
must be paid to Moreland City Council in accordance with the approved 
Development Contributions Plan. The Development Infrastructure Levy amount for 
the development is $8.95 per 100 square metres of leasable floor space and the 
Development and Community Infrastructure Levy amount for the development is 
$602.51 per dwelling. In accordance with the approved Development Contributions 
Plan, these amounts will be indexed annually on 1 July. 
If an application for subdivision of the land in accordance with the development approved 
by this permit is submitted to Council, payment of the Development Infrastructure Levy 
can be delayed to a date being whichever is the sooner of the following: 

a) For a maximum of 12 months from the date of issue of the Building Permit for 
the development hereby approved; or 

b) Prior to the issue of a Statement of Compliance for the subdivision. 
When a staged subdivision is sought, the Development Infrastructure Levy must 
be paid prior to the issue of a Statement of Compliance for each stage of 
subdivision in accordance with a Schedule of Development Contributions 
approved as part of the subdivision. 
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25. This permit will expire if one of the following circumstances applies: 

a) The development is not commenced within two (2) years from the date of issue of 
this permit. 

b) The development is not completed within four (4) years from the date of issue of 
this permit. 

c) The use is not commenced within four (4) years from the date of issue of this 
permit. 

The Responsible Authority may extend the period referred to if a request is made in 
writing before the permit expires or: 

a) Within six months after the permit expires to extend the commencement date. 

b) Within 12 months after the permit expires to extend the completion date of the 
development if the development has lawfully commenced. 

NOTES

Note 1: Unless no permit is required under the Moreland Planning Scheme, no sign must 
be constructed or displayed on the land without a further planning permit. 

:  These notes are for information only and do not constitute part of this permit 
or conditions of this permit.  

Note 2: Further approvals are required from Council’s City Infrastructure Department who 
can be contacted on 9240 1143 for any works beyond the boundaries of the 
property. 

Note 3: The permit holder is advised to contact Council's Property Unit on 9240 2208 for 
allocation of street numbers associated with the development. 

Note 4: Council charges supervision (2.50%) and plan checking (0.75%) fees on the cost of 
constructing the drain along the easement or street as permitted by Sections 5&6 
of the Subdivision (Permit and Certification Fees) Regulations 2000. 

Note 5: Should Council impose car parking restrictions in this street, the owners and/or 
occupiers of the land would not be eligible for any Council parking permits to allow 
for on street parking. 
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REPORT 

1. Background 
Subject site and surrounds 
The site is located on the west side of Sydney Road south of Albert Street and north 
of Glenlyon Road. The site has a frontage of approximately 14 metres, depth of 
approximately 45 metres and an area of approximately 625 square metres. The site 
is currently occupied by a single storey building with high rendered parapet. The site 
achieves vehicle access by a laneway located at the rear accessed from Albert 
Street. 

The site is located within the Brunswick Activity Centre and forms part of the Sydney 
Road shopping strip. 

The site to the immediate south is the Sydney Road Secondary Community School 
that occupies a former Church building. To the east there is a row of double storey 
terrace houses facing David Street that are located within a Commercial 1 Zone and 
have car parking located at the rear of these properties. To the immediate north is a 
single storey shop within the Commercial 1 Zone that is currently occupied by a 
pharmacy. 

A location plan forms Attachment 1
The proposal 

. 

This application seeks to amend Planning Permit MPS/2014/432 which was issued 
on 5 October 2015 and granted approval for the use and development of a five storey 
building containing a shop and 18 dwellings, a reduction in the car parking 
requirements, a waiver of the loading and unloading of vehicles requirement and the 
demolition of the existing building. 

This amendment seeks approval for: 

• Construction of a sixth storey with a total building height of 19.69 metres to the 
parapet (and a total of 20.69 metres including the screening for rooftop 
equipment). 

• Changes to setbacks including: 

− the living rooms of dwellings 203 - 403 and balcony of dwelling 503 located 
on the southern boundary where the setback was previously 3 metres;  

− the bedrooms of dwellings 203 - 403 located 1 metre off the southern 
boundary where the setback was previously 3 metres; 

− the balcony associated with dwelling 204 removed off the rear boundary and 
setback 2 metres; 

− the new sixth storey has a 3 metre setback to the southern boundary; 
− dwellings fronting Sydney Road have reduced setbacks with dwellings 301 

and 401 located 12.5 – 14 metres from the street with balconies setback 11 
metres from the street; and 

− at the sixth storey the building is setback 14 – 16 metres from the street with 
the balcony setback 12.5 metres from Sydney Road. 

• The street wall height has increased by approximately 0.25 metres from 8.09 
metres. 

• Rooftop communal space located at the second floor totalling approximately 95 
square metres. 

• Three additional dwellings at the sixth storey (bringing the total number of 
dwellings to 21) with dwelling 203 – 403 rearranged to have views to both Sydney 
Road and the rear laneway. 

• Introduction of light courts to provide daylight to the corridor and dwellings 106 – 
204, 303, 403 and 503. 



 

Urban Planning Committee Meeting 22 June 2016 78 

• A reduction from 20 car spaces to 18. 
• Provision of a partial basement level to accommodate storage for occupants. 
• The shop has been enlarged from 82 square metres to 135 square metres. 
• Rearrangement of the ground car park including six additional bicycle spaces. 
• The external design of the building has altered to have a contemporary 

appearance with use of materials including vertical alucobond elements and 
introduction of ribbed concrete panels. 

In assessing a Section 72 amendment the scope of consideration is confined to the 
amendments sought. Approved elements of the building cannot be reassessed, 
these include: 

• A ground floor shop of 82 square metres 
• Car parking in a stacker arrangement and a reduction associated with five car 

parking spaces 
• Wavier of loading bay facilities 
• Height up to five storeys totalling 17.8 metres 

Revised plans 
Following public notice, the applicant has submitted revised plans which primarily 
change the external appearance and finishes of the building. These plans have been 
submitted to address concerns raised by Council’s Urban Designer and Heritage 
Advisor detailed at section 2. 

The advertised plans form Attachment 2 and the revised plans which are the basis 
of this decision form Attachment 3
Statutory Controls – why was a planning permit required? 

. 

Control Permit Requirement 
Commercial 1 Zone Pursuant to Clause 34.01-1, a shop is a section 1 use within 

the Commercial 1 Zone and therefore as of right. 
A dwelling is a section 1 use, provided any frontage at 
ground floor level does not exceed 2 metres. As the 
residential entry onto Sydney Road at ground floor level 
exceeds 2 metres, the use of the land for a dwelling 
requires a planning permit. 
Pursuant to Clause 34.01-4, a planning permit is required to 
construct a building or construct or carry out works. 

Heritage Overlay 
(Schedule 149) 

Pursuant to Clause 43.01-1, a planning permit is required to 
demolish or remove a building, construct a building or 
construct or carry out works. 

Particular Provisions 
 
 

Pursuant to Clause 52.06, a planning permit is required to 
reduce the requirement to provide the number of car parking 
spaces required under this clause. As the site is affected by 
the Parking Overlay schedule 1 the column B car parking 
rates apply to the development. 
Pursuant to Clause 52.07, a planning permit is required to 
reduce or waive loading and unloading bay requirements. 

The following Particular Provisions of the Moreland Planning Scheme are also 
relevant to the consideration of the proposal: 

• Clause 52.35: Urban context report and design response for residential 
development of four or more storeys 
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• Clause 45.06: Development Contribution Plan. Since the issue of the planning 
permit, Council introduced a Development Contributions Plan (DCP) into the 
Moreland Planning Scheme in September 2015 and is applicable to the 
development. A condition is included in the recommendation in relation to this. 
The Community Infrastructure Levy component of the DCP will be applicable to 
this development at the time that a Building Permit is to be issued for the 
development. In addition, if a planning permit application to subdivide the land in 
accordance with the approved development is lodged, the Development 
Infrastructure Levy component of the DCP will be applicable at that time. 

2. Internal/External Consultation 
Public Notification 
Notification of the application has been undertaken pursuant to Section 52 of the 
Planning and Environment Act 1987 by: 

• Sending notices to the owners and occupiers of adjoining and nearby land. 
• By placing signs on the frontages of the site. 

Council has received four objections to date. A map identifying the location of 
objectors forms Attachment 1
The key issues raised in objections are: 

. 

• Height 
• Scale, form and massing 
• Overshadowing 
• Waiver of loading bay facilities 

The applicant has revised the plans after completion of public notification. 
Re-notification of the revised plans is not required as the building envelope remains 
largely unchanged in terms of setbacks. 

No formal consultation meeting has been held as the matters are confined to the 
amendments sought by the application and a number of objector’s concerns raised 
matters already approved. All objectors were contacted to discuss their objections 
and provide further explanation of the application. No objections have been 
withdrawn. 

Internal/external referrals 
The proposal did not require any statutory referrals, but was referred to the following 
internal branches/business units: 

Internal Branch/Business 
Unit  

Comments 

City Strategy and Design 
Branch – Urban Design 

No objections were offered to the revised plans, 
subject to some further modification, which are 
discussed in Section 4 of this report. 

Heritage Advisor No objections were offered to the revised plans, 
subject to some further modification, which are 
discussed in Section 4 of this report. 

Strategic Transport and 
Urban Safety Branch – 
Development 
Assessment 

No objections were offered to the proposal subject to 
reinstatement of an accessible car space allocated 
to the shop. This is proposed in the revised plans. 

ESD Unit No objections were offered to the proposal subject to 
modification, which are addressed in the conditions 
detailed in the recommendation. 
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3. Policy Implications 
State Planning Policy Framework (SPPF) 
The following State Planning Policies are of most relevance to this application: 
Clause 9: Plan Melbourne 

• Clause 9: Plan Melbourne 
• Clause 11.01- Activity Centres 
• Clause 11.02 Urban Growth 
• Clause 11.03 Open Space 
• Clause 11.04 Metropolitan Melbourne 
• Clause 13.04 Noise and Air 
• Clause 15.01 Urban Environment 
• Clause 15.02 Sustainable Development 
• Clause 16.01 Residential development 
• Clause 17.01 Commercial 

Local Planning Policy Framework (LPPF) 
The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application:  

Municipal Strategic Statement: 

• Clause 21.01 Municipal Profile 
• Clause 21.02 Vision 
• Clause 21.03-1 Activity Centres 
• Clause 21.03-2 Land for Industry and Economic Regeneration 
• Clause 21.03-3 Housing 
• Clause 21.03-4 Urban Design, Built Form and Landscape Design 
• Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

• Clause 22.01 Neighbourhood Character 
• Clause 22.03 Car and Bike Parking and Vehicle Access 
• Clause 22.07 Development of Five or More Storeys 
• Clause 22.08 Environmentally Sustainable Development 

Council through its MSS, seeks to channel higher density housing into Activity 
Centres to take advantage of the excellent access to public transport and other 
services within these locations. The subject land is located within the Brunswick 
Activity Centre. The proposal meets the objectives and strategies of the LPPF by 
incorporating a range of uses including increased housing and commercial spaces at 
ground level. The proximity of the site to a variety of public transport options and the 
provision of bicycle facilities on the site encourages less reliance on cars as a means 
of travel. 

Planning Scheme Amendments 
Amendment C134 – Brunswick Structure Plan 
Amendment C134 seeks to implement the recommendations of the Brunswick 
Structure Plan (2010) and the Addendum to the Brunswick Structure Plan (2012) 
which would apply Design and Development Overlay (Schedule 18) (DDO18) 
‘Brunswick Major Activity Centre – Sydney Road/Upfield Corridor’ to the site.  

The Amendment has been submitted to the Minister for Planning for approval. 

With the exception of the mandatory heights and affordable housing provisions, 
which were not supported by the Panel, Amendment C134 is now considered to be 
seriously entertained planning policy and is given significant weight in the 
assessment of this proposal.  
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Amendment C142 – Moreland Higher Density Design Code 
Amendment C142 seeks to introduce the Moreland Apartment Design Code (MADC) 
into the Moreland Planning Scheme. The amendment has been adopted by Council 
and submitted to the Minister for Planning. The panel endorsed aspects of MADC are 
considered to be seriously entertained planning policy and are given significant 
weight in the assessment of planning proposals. 

Human Rights Consideration 
This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme), 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 
In considering this application, regard has been given to the State and Local 
Planning Policy frameworks, the provisions of the Moreland Planning Scheme, 
objections received and the merits of the application.  

Does planning strategy support this use and development in this location? 
The proposed use enjoys strong strategic support at both State and Local level. The 
site is within an area where change is encouraged. 

The subject land is located in an established urban area with excellent access to a 
range of infrastructure and services. A mixed use development including both 
commercial and residential uses is consistent with the general strategies outlined in 
the SPPF. These policies encourage urban consolidation and employment 
generating uses in such locations, where full advantage can be taken of existing 
settlement patterns and significant investment in transport, communication, water, 
sewerage and social facilities that already exist. 

Is the modified building envelope appropriate with regard to the preferred 
building height and appearance to the public realm? 
DDO18 
Guidance on anticipated built form outcomes at this site is partly informed by 
Council’s adopted DDO18 forming part of Amendment C134. The development 
responds to the built form objectives and guidelines of DDO18 as: 

• The total building height is 19.89 metres. This slightly exceeds the 19 metre 
mandatory height required by DDO18 but is appropriate as it is a minimal 
increase and the height does not result in the upper levels being more dominant 
than the street wall. 

• The street wall is 8.34 metres. This is consistent with the objective of DDO18 
which seeks to ensure that the street wall does not exceed 11m in height.  

• The levels above the street wall are setback between 12.5, 14 and 16 metres 
from Sydney Road. These setbacks surpass the minimum 3 – 5 metre setback 
requirements sought by DDO18 and are an appropriate response to the heritage 
precinct that the site is located within. 

• TP6 identifies that the upper levels of the building do not exceed the one quarter 
view of a 45 degree arc viewed from the opposite side of Sydney Road as set out 
in Figure 1 of DDO18. This ensures that the height of the building and its setback 
from Sydney Road do not dominate or overwhelm the street wall. 

• The upper level setbacks to Sydney Road avoid a ‘wedding cake’ appearance 
and are consistent with the requirement that 75% of the façade provide a uniform 
setback. 

• The architectural expression of the lower and upper levels are complementary. A 
condition included in the recommendation requires that the top level is finished in 
a light colour to ensure this element is visually recessive to the levels below. 
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• The proposal has been designed to respect the form and design of the adjacent 
heritage place, for the reasons detailed below. This is consistent with the decision 
guidelines that identify that increased upper level setbacks may be required to 
have regard to the heritage significance of the adjoining heritage site. 

Heritage 
The Sydney Road Secondary Community School occupies a former Church building 
to the immediate south of the subject site. Both sites are affected by Heritage 
Overlay Schedule 149 and proposed DDO18. These Overlays have objectives that 
seek to ensure that new development does not adversely impact the heritage 
character of the street and surrounds, (as the building itself is not of contributory 
heritage value) and protect views of Church spires from Sydney Road. 

The impact of the additional storey and setbacks to Sydney Road is appropriate in 
heritage terms for the following reasons:  

• The applicant has submitted 3D perspectives that illustrate the proposed building 
form with setbacks to Sydney Road at the third to sixth storeys ranging from 12.5 
to 16 metres, with balconies that encroach into these setbacks by 1.5 - 
3.5 metres. These perspectives identify that the six storey building height does 
not overwhelm views of the Church spire when viewed from Sydney Road as a 
consequence of the setbacks from Sydney Road. 

• The street wall height is largely unaltered with the exception of a 0.25 metre 
increase to the parapet wall height and refinements to the design detailing such 
as minimising the use of brick and use of precast concrete. These changes 
improve its integration within the heritage streetscape from the approved design. 

• The southern elevation of the building is highly visible due to its abuttal with the 
Church. Views from this perspective are unlikely to change because of the limited 
potential for redevelopment of the Church grounds. The design and articulation of 
the southern building elevation is a key consideration within the Sydney Road 
setting. The revised plans have sought to alter the design to provide a 
contemporary design characterised by vertical fin elements. Both Council’s 
Heritage Advisor and Urban Designer are supportive of this design that seeks to 
provides visual interest and articulation with a colour palette that provides a 
muted ‘back drop’ to the Church building. 

• Conditions included in the recommendation will further alter the design and 
material finishes so that it improves the articulation and appearance of the 
building. These recommended conditions will: 

− Provide a rendered finish or similar in lieu of the precast concrete finish to 
the ground and first floor; 

− Remove the black brickwork at the Sydney Road facade and provide feature 
brickwork colours characteristic of the heritage era (i.e. red, green or brown); 

− Typical double-hung style window frames fitted to the Sydney Road 
openings;  

− Apply ribbed concrete to the entirety of the east part of the northern 
boundary wall to remove the horizontality of its current application; and 

− Alter the treatment of the balcony fronts to lighter colour or transparent 
material in lieu of the black screen material so that this reduces the 
dominant appearance of this detail. 

Does the proposal comply with the adopted MADC? 
The proposal has a high compliance with the design objectives and standards of 
MADC. Notably: 
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• The proposal generally complies with the building separation standards providing 
all living areas and bedrooms with access to natural ventilation and daylight, with 
no borrowed light to bedrooms. The exception is that living spaces above the 
third storey do not have a 6 metre setback to the centreline of the rear laneway. 
The setbacks of 4.46 metres and non-compliance of 1.54 metres is acceptable, 
as the land adjacent on the other side of the laneway has been developed at a 
smaller scale with double storey terraces. The non-compliance will not result in 
an inequitable development opportunity for this site. 

• The light courts along the northern boundary comply with the dimension and size 
requirements of MADC with 9 square metres provided. The exception is that the 
light court size at the sixth storey to dwelling 503 fails to increase to 29sqm 
required for a building height of five or more storeys. A recommended condition 
of approval will require this light court be increased to a minimum of 4.5 metres 
by 3 metres to improve daylight access. 

• The bedrooms to dwellings 105, 203, 303 and 403 have an outlook and light from 
a 1 metre setback to the southern boundary. A recommended condition will 
require a window be provided to bedroom 1 and that bedroom 1 is setback a total 
2 metres from the southern boundary to allow a west facing floor to ceiling 
window to be provided to bedroom 2. This will ensure long term outlook and light 
access to the west. 

• All apartments achieve good daylight access with either a living area not 
exceeding 8 metres in depth or windows to two walls of the living area and 
access to external windows that are either open to the sky or generally open for 
at least one third of its perimeter. 

• The apartment levels have floor heights of 3 metres that will allow floor to ceiling 
heights of 2.65 - 2.7 metres. 

• Apartments have a range of sizes, incorporating one and two bedrooms. All 
altered or proposed as a consequence of this amendment, meet or exceed the 
minimum size requirements of 50 square metres for a one bedroom and 
65 square metres for a two bedroom. 

• All balconies will be at least 8 square metres in size, with the exception of three 
dwellings (two bedroom) that do not achieve 10 square metres. Despite the 
layout changes, balconies at the fourth and fifth storeys are generally equivalent 
in size and dimension to the approved scheme. The balconies at the sixth storey  
meet the minimum 2 metre depth and 10 square metres size. A minor variation of 
0.2 metre to the required 2 metre balcony depth associated with dwelling 502 is 
acceptable. 

• The communal area at the roof of the first floor is approximately 95 square 
metres and exceeds the 52 square metre requirement providing functional 
recreational space for seating and BBQ facilities. 

• All dwellings are generally provided with 6 cubic metres of storage space which 
exceeds the 4 cubic metre requirements for one bedroom dwellings. 

Has adequate car and bicycle parking been provided?  
This amendment seeks an increase of three dwellings which has a statutory car 
parking rate of an additional three car spaces. The shop area has increased by 
53 square metres, which has a statutory car parking rate of one additional car space 
when applying the rates set out at Schedule 1 of the Parking Overlay. 

A total of 18 car parking spaces are provided. With one car space allocated for use 
by the shop and one space allocated to the remaining dwellings, four dwellings will 
not have access to a car space. This provision of 18 car spaces for this proposal 
exceeds the requirements set out by Council’s Brunswick Integrated Transport 
Strategy which recommends 14 car spaces for this location and mix of dwellings. 

A condition of the recommendation requires parking allocation for each use in 
accordance with Clause 52.06 requirements.  
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The dwellings will not be eligible for parking permits in the event that parking 
restrictions are imposed by Council in surrounding streets. This is included as a note 
on the planning permit in the recommendation.  

Are waste management arrangements appropriate? 
The alteration to the car park layout has included an additional bin to accommodate 
the increase of three dwellings. The waste collection at the site remains acceptable 
as assessed in the original application, a condition of approval will require 
submission of a new waste management plan to identify the approved dwelling 
numbers. 

Does the proposal incorporate adequate Environmental Sustainable Design 
(ESD) features? 
ESD features of the development are considered to be adequate and include: 

• Solar panel system (5kW). 
• Adjustable shading devices to west-facing apartments. 
• Rainwater tanks in the basement with 12,000 litre capacity 
• Green Star self assessment demonstrating a capability of achieving a 6.7 star 

rating. 

Does the proposal incorporate adequate Accessibility features? 
One dwelling (104) has been nominated to be accessible and include larger 
doorways and corridors, clearances to the shower and toilet and reinforced walls in 
the bathroom so that grab rails can be installed at a future time. 

5. Response to Objector Concerns 
The following issues raised by objectors are addressed in Section 4 of this report: 

• Height 
• Scale 
• Impact on adjacent heritage building and streetscape 

Other issues raised by objectors are addressed below. 

Overshadowing 
Two objectors raised concerns that the proposal will cause shadow to their windows 
which are located at 341 Sydney Road, Brunswick. The shadow analysis provided 
between 9am – 3pm at the equinox, identifies that shadow will be cast onto the 
footpath of Sydney Road and not onto these windows.  

Loading bay reduction 
The waiver of the loading bay was considered as part of the original application, 
which cannot be revisited as part of this amendment. 

6. Officer Declaration of Conflict of Interest 
Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 
Nil. 
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8. Conclusion 
On the balance of policies and controls within the Moreland Planning Scheme and 
objections received, it is considered that a Notice of Decision to Amend Planning 
Permit No MPS/2014/432 should be issued for the use and development of a six 
storey building containing a shop and 21 dwellings, a reduction in the car parking 
requirements, a waiver of the loading and unloading of vehicles requirement and the 
demolition of the existing building at 356-360 Sydney Road, Brunswick subject to the 
amended conditions included in the recommendation. 

The amendments which will be approved include: 

• Construction of an additional level 
• Additional three dwellings 
• Reduction of two car parking spaces and additional bike parking 
• Modifications to the building’s setbacks and appearance 
• Addition of basement storage 
• Addition of a communal open space area 
• Increase in the shop floor area. 

 

Attachment/s 
1  Location Plan - 356-360 Sydney Road, Brunswick - MPS/2014/432 D16/194932  
2  Advertised Plans - 356-360 Sydney Road, Brunswick - MPS/2014/432/A D16/194938  
3  Revised Plans - 356-360 Sydney Road, Brunswick - MPS/2014/432  D16/194943  
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DED50/16 CHAMP STREET, COBURG - PENTRIDGE B DIVISION - 
REQUEST TO EXTEND PLANNING PERMIT 2009/1141 (18 
STOREY RESIDENTIAL BUILDING) (D16/177956) 

Director Planning and Economic Development 
City Development         
 
  

Executive Summary 
Council has received a request pursuant to Section 69 of the Planning and Environment Act 
1987 to extend the expiry date of Planning Permit 2009/1141 issued on 24 November 2009 
for development of a high rise multiple dwelling building and associated car park, including 
the creation of access to a road zone and a reduction in the statutory car parking provisions. 
The development consists of a 19 storey building in the south-west courtyard of the historic 
B Division building, refurbishment of the B Division annex for dwellings and openings in the 
bluestone wall for vehicle and pedestrian access. The request seeks a two year extension so 
that the development can commence no later than 24 November 2018 and be completed no 
later than 24 November 2020. 

The report details the assessment of the application against the Planning and Environment 
Act 1987. This assessment concludes that the policy neutral translation of the site’s previous 
zoning controls, the recent change in ownership and probability of a permit being issued 
were a fresh application made supports the approval of an extension of time. 

The request is being reported to the Urban Planning Committee at the discretion of the 
Director Planning and Economic Development. It is recommended that the extension of time 
be granted. 
 

Recommendation  
The Urban Planning Committee resolve to approve the extension of time of two years to 
Planning Permit 2009/1141 so that the development must now commence no later than 
24 November 2018 and be completed no later than 24 November 2020.  
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REPORT 

1. Background 
Subject site  
The subject site is located on the corner of Champ Street and Pentridge Boulevard. 
The site contains the historic B Division building and an annex to that building, both 
of which are considered to be of ‘primary’ heritage significance. The B Division 
building includes two exercise yards that contain footings of the former ‘panopticon’ 
airing yards. A bluestone wall runs along the south and west boundary of the site and 
there is a guard tower in the south-west corner of the site. 

Surrounds 
The B Division building and surrounds is included in that part of the Pentridge 
redevelopment known as ‘Pentridge Coburg’ which is located to the north of 
Pentridge Boulevard. The remainder of the Pentridge Coburg site is located to the 
north and east which contains a number of historic and more recently constructed 
buildings. A number of new internal roads are currently under construction 
throughout the site. 

That part of the Pentridge estate known as ‘Coburg Quarter’ is located on the 
southern side of Pentridge Boulevard along with a church and primary school on the 
corner of Sydney Road and Pentridge Boulevard. 

Champ Street is located to the west. The Pentridge site occupies the entirety of the 
east side of Champ Street and there is residential development on the west side. 

A location plan forms Attachment 1
The proposal 

. 

A request has been made to extend planning permit 2009/1141 by a further two 
years as construction has not yet commenced. The planning permit was issued on 
24 November 2009. The permit includes a note which outlines that the permit will 
expire if development is not started within two years of the date of issue of the 
planning permit or if development is not completed within four years of the date of 
issue.  

Planning Permit and site history 
A planning permit application was lodged with the Minister for Planning on 17 August 
2009. The application was for a 19 storey building (comprising three above-ground 
levels of car parking, a mezzanine level and 15 levels of dwellings), refurbishment of 
the B Division annex for six dwellings, and openings in the bluestone wall for vehicle 
and pedestrian access. 

Council officers were provided an opportunity to comment on the application and 
made a submission outlining concerns with the proposal. These concerns included 
the overall height of the building and the impact on the significant heritage elements 
of the site. 

On 27 October 2009, the Minister for Planning adopted Amendment C125 to the 
Moreland Planning Scheme. This Amendment would amend the Moreland Planning 
Scheme to incorporate the Pentridge Coburg Design Guidelines and Masterplan 
August 2009 (for the northern precinct) and the Pentridge Village Design Guidelines 
and Masterplan August 2009 (for the southern precinct) into the Planning Scheme. 
Notably, the Comprehensive Development Zone nominated a building height of 18 
storeys for this site. The Masterplan nominated a building height of 16 storeys when 
shown in cross-section and 18 storeys when shown in plan form. 

The planning permit was issued on 24 November 2009. There was no public notice 
of the application. 
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Amendment C125 was gazetted on 24 December 2009. 

Two previous extensions of time to the planning permit have been granted by the 
Minister for Planning. 

To date no plans have been endorsed. 

Heritage Victoria has also previously issued a permit for the development in May 
2009, despite Council officers making a submission which raised serious concerns 
with the proposal. 

The planning permit forms Attachment 2
Plans submitted to Council for comment in September 2009 form 

. 

Attachment 3
Statutory Controls – what is the mechanism for requesting an extension of 
time to a planning permit? 

. 

When considering an application to extend a planning permit, regard is given to 
Section 69 of the Planning and Environment Act 1987, which reads: 

1. Before the permit expires or within 6 months afterwards, the owner 
or the occupier of the land to which it applies may ask the 
responsible authority for an extension of time. 

1.A The owner or occupier of land to which a permit for a 
development applies may ask the responsible authority for an 
extension of time to complete the development or a stage of 
the development if- 

(a) the request for an extension of time is made within 12 months 
after the permit expires; and 

(b) the development or stage started lawfully before the permit 
expired. 

2. The responsible authority may extend the time within which the use 
or development or any stage of it is to be started or the 
development or any stage of it is to be completed or within which a 
plan under the Subdivision Act 1988 is to be certified. 

3. If the time is extended after the permit has expired the extension 
operates from the day the permit expired. 

2. Internal/External Consultation 
Public Notification 
The Planning and Environment Act 1987 does not include public notice provisions for 
a request for an extension of time to a planning permit. 
Internal/external referrals 
The Planning and Environment Act 1987 does not require any statutory referrals for a 
request for an extension of time to a planning permit. 

The request was not referred to any internal departments for comment as the 
extension of time request does not provide an opportunity to review the merits of the 
application to modify the nature of the proposal through new or modified permit 
conditions. 

3. Policy Implications 
State Planning Policy Framework (SPPF) 
The following State Planning Policies are of most relevance to this application: 

• Clause 9: Plan Melbourne 
• Clause 11.02 Urban Growth 
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• Clause 11.04 Metropolitan Melbourne 
• Clause 15.01 Urban Environment 
• Clause 15.02 Sustainable Development 
• Clause 16.01 Residential development 
• Clause 17.01-1 Business 
• Clause 18.01 Integrated Transport 
• Clause 18.02 Movement Networks 

Local Planning Policy Framework (LPPF) 
The following Key Strategic Statements of the Municipal Strategic Statement (MSS) 
and the following Local Planning Policies are of most relevance to this application: 

Municipal Strategic Statement: 

• Clause 21.01 Municipal Profile 
• Clause 21.02 Vision 
• Clause 21.03-1 Activity Centres  
• Clause 21.03-3 Housing 
• Clause 21.03-4 Urban Design, Built Form and Landscape Design 
• Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy) 

Local Planning Policies: 

• Clause 22.01 Neighbourhood Character 
• Clause 22.03 Car and Bike Parking and Vehicle Access 
• Clause 22.07 Development of Five or More Storeys 

Planning Scheme Amendments 
Amendment C142 – Moreland Apartment Design Code 
Amendment C142 seeks to introduce the Moreland Apartment Design Code (MADC) 
into the Moreland Planning Scheme. 

The amendment has been adopted by Council and submitted to the Minister for 
Planning. 

The panel endorsed aspects of MADC are considered to be seriously entertained 
planning policy and are given significant weight in the assessment of planning 
proposals.  

Human Rights Consideration 
This application has been assessed in accordance with the requirements of the 
Planning and Environment Act 1987 (including the Moreland Planning Scheme) 
reviewed by the State Government and which complies with the Victorian Charter of 
Human Rights and Responsibilities Act 2006. 

4. Issues 
The ‘tests’ set out by the Supreme Court in Kantor v Murrindindi Shire Council, 
18 AATR 285 guide the consideration of whether an extension of time to a planning 
permit should be granted. The Court held that a Responsible Authority should 
consider the following matters when exercising its discretion to extend a permit: 
• The applicant is obliged to advance some reason or material in support of the 

grant of an extension; 
• Whether there has been a change of planning policy; 
• Whether the landowner is seeking to ‘warehouse’ the permit; 
• Intervening circumstances as bearing upon grant or refusal; 
• The total elapse of time; 
• Whether the limit originally imposed was adequate; 
• The economic burden imposed on the landowner by the permit; and 
• The probability of a permit issuing should a fresh application be made. 



 

Urban Planning Committee Meeting 22 June 2016 129 

A request was made by the permit applicant on 11 April 2016 to extend the time of 
the Planning Permit for a further two years to commence works with four years to 
complete works, before expiry. The request has been made before the expiration of 
the Permit in accordance with the Planning and Environment Act 1987. 

Reasons in support of the grant of an extension 
The permit applicant has cited the following reasons in support of this request: 

• The titles to the land only passed to the current owner in May 2013. 
• Since that time the owner has commenced works to ready the site for 

development including cleaning up the site, demolishing non-heritage buildings, 
undertaking an environmental audit and an archaeological survey. 

Whether there has been a change of Planning Policy 
Zoning 
At the time that planning application 2009/1141 was considered, the site was in the 
Comprehensive Development Zone with the Grandview Square Comprehensive 
Development Plan Schedule applying to the site.  

Since the issuing of the Planning Permit the Schedule to the Comprehensive 
Development Zone was amended to implement the Pentridge Coburg Design 
Guidelines and Masterplan August 2009. 

In July 2014, Amendment C154 was gazetted which amended the Comprehensive 
Development Zone to incorporate the February 2014 version of the Pentridge Coburg 
Design Guidelines and Masterplan. The 16-18 storey height nominated for the 
building adjacent to B Division in the Comprehensive Development Zone Schedule 
remained unchanged. 

The site was rezoned to Activity Centre Zone Schedule 1 on 15 October 2015. The 
site is located within Precinct 9 of the Zone Schedule. The change in zoning was a 
policy neutral translation, therefore the effect of the controls has largely been 
unaltered and they continue to seek to implement the Pentridge Coburg Design 
Guidelines and Masterplan February 2014. The following land use and development 
objectives outlined in the Schedule to the Activity Centre Zone are relevant to the 
site: 

• To develop Precincts 9 and 10 in accordance with the Pentridge Coburg 
Masterplan February 2014 and Pentridge Village Design Guidelines and 
Masterplan 2009. 

• To develop Precincts 9: Pentridge Coburg and Precinct 10: Pentridge Village as 
mixed use and tourism-focused precincts that complement the core retail function 
of Precincts 1, 2, 3, 4, Coburg Station and Sydney Road. 

• To encourage the redevelopment of Coburg Central as a mid rise centre with 
buildings ranging from 6-10 storeys (except for Precincts 9 and 10) with lower 
built form at the interfaces with the established suburban hinterland. 

• To encourage development to respond to the character of significant heritage 
buildings in the Heritage Overlay. 

• To encourage the provision of adaptable and visitable housing designed in 
accordance with the requirements of AS4299. 

It is acknowledged that the approved height of the building exceeds the height 
depicted in the Masterplan and Schedule to the Zone by one level. However, given 
the policy neutral translation of the former Comprehensive Development Zone, it is 
not considered that there has been a change in policy which would warrant refusal of 
the extension of time request on the basis of building height. 

The Planning Permit allows a vehicle access point from Champ Street, where a 
pedestrian access point is noted in the Masterplan. It is noted however that there has 
been no change to the Masterplan that would represent a change in planning policy 
in relation to the depiction of access points to the site. 
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Because of the policy neutral translation of the former Comprehensive Development 
Zone, it is considered that the proposal remains consistent with the current planning 
controls including the objectives and built form outcomes of the Activity Centre Zone 
Schedule 1.  

The new Activity Centre Zone includes an objective for the provision of adaptable 
and visitable housing which may not be reflected in the former Comprehensive 
Development Zone. The planning permit does not require the preparation of an 
access report or the nomination of adaptable dwellings. This factor alone is not a 
justification for refusal of the request. 

Clause 22.08 – Environmentally Sustainable Development 
Council has introduced an ESD Policy into the Moreland Planning Scheme.  This 
policy was introduced into the Planning Scheme in November 2015. This Policy only 
applies to planning applications submitted after 19 November 2015 and has the 
following objective: 

development should achieve best practice in environmentally sustainable 
development from the design stage through to construction and 
operation. 

While this change in planning policy does not apply to the extension of time request, 
it is noted that planning permit condition 25 requires the sustainability report 
submitted with the application to be updated and approved by the responsible 
authority. 

Therefore it is considered that the development will adequately achieve a sustainable 
outcome and this new policy is therefore not a sufficient reason to refuse the request. 

Development Contributions Plan Overlay (DCPO) 
Since the issue of the planning permit, Council introduced a Development 
Contributions Plan (DCP) into the Moreland Planning Scheme in September 2015. 
The DCPO is not a planning permit trigger in its own right and does not represent a 
change in policy that would mean that the extension of time request should not be 
supported. 

The Community Infrastructure Levy component of the DCP will be applicable to this 
development at the time that a Building Permit is to be issued for the development.  
In addition, if a planning permit application to subdivide the land in accordance with 
the approved development is lodged, the Development Infrastructure Levy 
component of the DCP will be applicable at this time. 

Moreland Apartment Design Code 
Planning Scheme Amendment C142 has not yet been incorporated into the Moreland 
Planning Scheme. However it is with the Minister for Planning for approval and is 
therefore considered to be a seriously entertained planning policy. In the past, VCAT 
has afforded limited weight to planning scheme amendments when considering the 
question of change in policy in extension of time requests. However, for 
completeness, a brief summary of the proposal’s alignment with the Moreland 
Apartment Design Code is provided later in this report. On the basis of that 
assessment, it is not considered that the request should be refused on the basis of 
Amendment C142 awaiting approval. 

Whether the landowner is seeking to ‘warehouse’ the permit 
This is the third request to extend the planning permit.  For a development of this 
scale, multiple requests for an extension of time to commence works are not 
uncommon. While it could be argued that a third request to extend a permit with no 
endorsed plans demonstrates ‘warehousing’, there is no other evidence to support 
this.  The landowner has been progressing the preparation of the entire site for future 
development, the site is not currently for sale and the owner has not sought any other 
planning permits for the site. 
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Intervening circumstances as bearing upon grant or refusal 
The delay to the commencement of the proposal that necessitates this request was 
the sale of the land in 2013. The applicant has also outlined that across the broader 
Pentridge Coburg site there has been considerable investment in the construction of 
internal roads, archaeological investigations, environmental audit testing and 
demolition of non-heritage fabric and removal of contaminated soils. This has a 
bearing in favour on the grant of this request. 

Council made a request to the Minister for Planning to review the approved 
Masterplans for the Pentridge redevelopment sites. On 23 March 2016, the Minister 
wrote to Council and advised that he will not be initiating a review of the Masterplans. 
The Minister further advised that Council, as the Responsible Authority is best placed 
to undertake a review of the Masterplans. In the absence of an imminent review of 
the Masterplans, Council’s desire for such a review is not a strong reason to refuse 
the request. 

The total elapse of time 
The total elapse of time, being six and a half years, is considered an adequate 
amount of time for the development to commence despite the site constraints and the 
scale of development proposed. 

However, when this is weighed against the other factors which are detailed in this 
report, it is not considered that the request should be refused on this basis alone. 

Whether the limit originally imposed was adequate 
It is considered that the original time limit of two years was adequate to allow the 
landowner or developer to discharge all permit obligations to allow the development 
to commence. However it is not uncommon for requests for an extension of time for 
larger scale developments.  

The economic burden imposed on the landowner by the permit 
These buildings comprise a major mixed use proposal requiring detailed site 
remediation and extensive marketing and presales to secure financing and the 
viability of the project. These result in an economic burden placed on the landowner.  

The probability of a permit issuing should a fresh application be made 
The extension of time process is not an opportunity for Council to undertake a new 
assessment of the application against the same planning provisions. The 
assessment required of Council is whether the planning provisions have in any way 
changed such that when considered against any changes in planning policy or 
controls, there is a probability that the permit would not be issued should a fresh 
application be submitted. 

In this instance, the factors which weigh in favour of a permit being issued if a fresh 
application were made include: 

• Council, through its MSS, seeks to channel higher density housing into Activity 
Centres to take advantage of the excellent access to public transport and other 
services within these locations. This site is located in the Coburg Activity Centre. 

• The proposal was originally considered by the Minister for Planning as being 
consistent with the Pentridge Coburg Design Guidelines and Masterplan (August 
2009). The February 2014 version of the Masterplan continues to apply to the 
site. 

• Although the building height varies from that depicted in the Masterplan and 
Activity Centre Zone Schedule, the height is not mandatory and the original 
assessment of the application determined that the height was appropriate in both 
the strategic and physical context. 
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The Moreland Apartment Design Code has not yet been incorporated into the 
Moreland Planning Scheme. However it is relevant to consider whether this 
Amendment would result in a permit issuing should a fresh application be made. The 
proposal is consistent with a number of the core requirements of this policy including: 

• All south and west facing dwellings are adjacent to roads and benefit from 
outlooks to these interfaces that comply with the requirements of proposed 
Clause 22.07.1-1. North and east facing dwellings face B Division which will 
remain in its current form, allowing for an ongoing, uninterrupted outlook for the 
dwellings. 

• The size of all 2 bedroom dwellings exceed the requirements of Clause 
22.07-5.2. Not all single bedroom dwellings exceed 50 square metres, but they 
are only marginally below at 43 – 46 square metres.  

• No bedrooms rely on borrowed light and the depth of the dwellings do not exceed 
8 metres. 

Not all balconies achieve the minimum depth or area required by MADC, however 
this deficiency alone does not amount to a reason that a permit would not be issued 
should a fresh application be lodged. 

The proposal is consistent with a number of the objectives of the Moreland 
Apartment Design Code which is yet to be approved by the Minister for Planning.  
Therefore it is highly likely a permit would issue should a fresh application be made. 

The proposal is not prohibited under any Clause of the current Moreland Planning 
Scheme and no significant inconsistencies with strategic policy have been identified 
that would result in a clear decision for refusal of the proposal if a fresh application 
were made. 

5. Response to Objector Concerns 
Not applicable. 

6. Officer Declaration of Conflict of Interest 
Council Officers involved in the preparation of this report do not have a Conflict of 
Interest in this matter. 

7. Financial and Resources Implications 
Nil. 

8. Conclusion 
The request for an extension of time to commence the development has been made 
within the prescribed time. 

The request has been considered against the ‘tests’ set out by the Supreme Court in 
Kantor v Murrindindi Shire Council and the Planning and Environment Act 1987.  The 
request is considered reasonable and it is therefore recommended that a two year 
extension to both the commencement and completion date be supported. 

 

Attachment/s 
1  Location Plan - Champ Street, Coburg – B Division Pentridge - 

2009/1141  
D16/191991  

2  Permit - Champ Street, Coburg - B Division Pentridge - 2009/1141  D16/191897  
3  Development Plans - Champ Street, Coburg - B Division Pentridge - 

2009/1141  
D16/191898  
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